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U.S. Customs Service 


Treasury Decisions 


(T.D. 95-41) 
FOREIGN CURRENCIES 


DaiLy RaTES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 1995 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: None. 


Greece drachma: 


April 1, 1995 $0.004445 
April 2, 1995 004446 
April 3, 1995 .004446 
April 4, 1995 .004417 
April 5, 1995 004432 
April 6, 1995 .004449 
April 7, 1995 .004433 
April 8, 1995 .004433 
April 9, 1995 004433 
April 10, 1995 .004369 
April 11, 1995 004395 
April 12, 1995 .004386 
April 13, 1995 .004432 
April 14, 1995 004425 
April 15, 1995 .004425 
April 16, 1995 004425 
April 17, 1995 .004492 
April 18, 1995 .004498 
April 19, 1995 .004509 
April 20, 1995 004434 
April 21, 1995 .004452 
April 22, 1995 .004452 
April 23, 1995 .004452 
April 24, 1995 .004454 
April 25, 1995 .004477 
April 26, 1995 .004451 
April 27, 1995 004452 
April 28, 1995 .004421 
April 29, 1995 004421 
April 30, 1995 004421. 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1995 (continued): 


South Korea won: 


April 1, 1995 $0.001291 
April 2, 1995 .001291 
April 3, 1995 .001291 
April 4, 1995 .001294 
April 5, 1995 001292 
April 6, 1995 .001292 
April 7, 1995 .001290 
April 8, 1995 .001290 
April 9, 1995 .001290 
April 10, 1995 .001294 
April 11, 1995 001297 
April 12, 1995 .001296 
April 13, 1995 .001294 
April 14, 1995 .001293 
April 15, 1995 .001293 
April 16, 1995 .001293 
April 17, 1995 .001293 
April 18, 1995 .001296 
April 19, 1995 .001298 
April 20, 1995 .001300 
April 21, 1995 .001301 
April 22, 1995 .001301 
April 23, 1995 .001301 
April 24, 1995 .001303 
April 25, 1995 001306 


April 26, 1995 .001307 
April 27, 1995 .001308 
April 28, 1995 .001309 
April 29, 1995 .001309 
April 30, 1995 .001309 


Taiwan N.T. dollar: 


April 1, 1995 $0.038551 
April 2, 1995 .038551 
April 3, 1995 038551 
April 4, 1995 .038551 
April 5, 1995 .038551 
April 6, 1995 .038610 
April 7, 1995 .038941 
April 8, 1995 .038941 
April 9, 1995 .038941 
April 10, 1995 .039730 
April 11, 1995 .039526 
April 12, 1995 .039370 
April 13, 1995 .039448 
April 14, 1995 .039432 
April 15, 1995 .039432 
April 16, 1995 .039432 
April 17, 1995 .039448 
April 18, 1995 .039448 
April 19, 1995 .039510 
April 20, 1995 .039417 
April 21, 1995 .039355 
April 22, 1995 .039355 
April 23, 1995 .039355 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1995 (continued): 


Taiwan N.T. dollar (continued): 


April 24, 1995 $0.039370 
April 25, 1995 .039355 
April 26, 1995 039355 
April 27, 1995 .039339 
April 28, 1995 .039355 
April 29, 1995 .039355 
April 30, 1995 .039355 


Dated: May 1, 1995. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 





(T.D. 95-42) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL 1995 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 95-26 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: None. 


Japan yen: 


April 18, 1995 $0.012285 
April 19, 1995 .012327 


Mexico peso: 


April 5, 1995 $0.154799 
April 6, 1995 .154560 
April 7, 1995.... .158228 
April 8, 1995 .158228 
April 9, 1995 158228 
April 10, 1995 .156250 
April 11, 1995 .158730 
April 12, 1995 .161812 
April 13, 1995 .158228 
April 14, 1995 .158228 
April 15, 1995 .158228 
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FOREIGN CURRENCIES—Variances from quarterly rates for April 1995 
(continued): 


Mexico peso (continued): 


April 16, 1995 $0.158228 
April 17, 1995 159490 
April 18, 1995 160256 
April 19, 1995 163666 
April 20, 1995 163399 
April 21, 1995 166389 
April 22, 1995 166389 
April 23, 1995 166389 
April 24, 1995 167504 
April 25, 1995 169205 
April 26, 1995 171527 
April 27, 1995 .170940 
April 28, 1995 165289 
April 29, 1995 165289 
April 30, 1995 165289 


Dated: May 1, 1995. 


MICHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 3, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


MODIFICATION AND REVOCATION OF CUSTOMS RULINGS 
LETTERS RELATING TO THE SUBSTANTIAL TRANS- 
FORMATION OF HAND TOOLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of the proposed modification or revoca- 
tion of past ruling letters concerning the substantial transformation of 
hand tools and similar items. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (“Customs Mod- 
ernization”) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-82, 107 Stat. 2057), this notice advises 
interested parties that Customs is withdrawing the Notice proposing to 
modify and revoke past rulings pertaining to the substantial trans- 
formation of hand tools in accordance with the court decision in Nation- 
al Hand Tool Corp. v. United States, Slip Op. 92-61 (April 27,1992), 
aff'd, 989 F.2d 1201 (Fed. Cir. 1993). Notice of this proposed modifica- 
tion and/or revocation was published on January 11, 1995 in the Cus- 
TOMS BULLETIN, Volume 29, Number 2. 


EFFECTIVE DATE: Effective immediately. 


FOR FURTHER INFORMATION CONTACT: Keith B. Rudich, Esq., 
Special Classification and Marking Branch, (202) 482-6980. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 11, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 2, proposing to modify and revoke cer- 
tain rulings pertaining to the processing of forgings into finished hand 
tools that were not consistent with the decision by the Court of Interna- 
tional Trade in National Hand Tool Corp. v. United States, Slip Op. 
92-61 (April 27, 1992), aff'd, 989 F.2d 1201 (Fed. Cir. 1993). Four com- 
ments were received. Pursuant to section 625(c)(1) of Title VI (“Cus- 
toms Modernization”) of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-82, 107 Stat. 2057), this notice ad- 
vised interested parties that Customs intended to modify and/or revoke 
as necessary, the following rulings pertaining to substantial trans- 
formation and hand tools so as to be consistent with the court’s decision 
in National Hand Tool Corp. v. United States, Slip Op. 92-61 (April 27, 
1992), aff'd, 989 F2d 1201 (Fed. Cir. 1993): C.S.D. 89-121 (July 25, 
1989) (HRL 731572 (July 25, 1989)); T.D. 74-12(3) (November 1, 1973); 
and HRLs 733579 (August 20, 1990), 733196 (August 10, 1990), 731572 
(July 1, 1990), 732259 (February 16, 1990), 711320 (March 6, 1981), 
721462 (March 17, 1981), 717662 (October 25, 1991), 723271 (February 
2, 1984), 724270 (January 16, 1984), 721562 (October 17, 1983), 718711 
(July 30, 1982). 

In T.D. 94-4 (59 Fed. Reg. 110 (January 3, 1994)) Customs notified 
the public of its intent to adopt for all country of origin purposes, the 
interim rules for determining country of origin for NAFTA countries 
(19 CFR Part 102). See also 59 Fed. Reg. 141 (January 3, 1994). Com- 
ments in response to this proposal are still being considered. In connec- 
tion with this proposal, however, Customs further stated in T. D. 94-4 
that it will “honor all existing written rulings issued pursuart to 
19 CFR part 177 during the interim period” of the Part 102 regulations. 
In adherence to this commitment, Customs has decided not to revoke or 
modify the above cited country of origin marking rulings during the 
interim period of the Part 102 regulations, and all action is delayed un- 
til a decision is made on the final adoption of the these regulations. Ac- 
cordingly, our proposal to modify or revoke these rulings is hereby 


withdrawn. 
Dated: April 27, 1995. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF COLORED STAINLESS STEEL SHEET 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of certain stainless steel sheets that have been immersed in an acid solu- 
tion. These articles are American Iron and Steel Institute (AISI) Type 
304 cold-rolled stainless steel sheets that have been colored by means of 
a liquid chemical treatment. Notice of the proposed revocation was pub- 
lished on March 22, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 17, 1995. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 12, proposing to revoke DD 800469, dated 
August 23, 1994. This decision classified stainless steel sheets with an- 
nealed finish, cut to varying rectangular shaped sizes and thicknesses, 
then dipped in an acid liquid to produce an oxide film in various colors, 
as flat-rolled products of stainless steel, of a width of 600 mm or more, 
not further worked than cold-rolled (cold-reduced), in appropriate sub- 
headings to heading 7219, Harmonized Tariff Schedule of the United 
States (HTSUS), depending on thickness. One comment was received 
in response to this notice. The commenter opposed the proposed revoca- 
tion for several reasons. First, the described “coloring” of the stainless 
steel sheets is not a process enumerated in the term “further worked” 
as defined in Chapter 72, Additional U.S. Note 2, HTSUS. The con- 
clusion is that the enumeration of certain surface treatments in the 
cited legal note is an indication that other treatments are to be ex- 
cluded. Second, because the “coloring” process is relatively insignifi- 
cant when compared to the time, effort and expense of making the 
annealed stainless steel sheet, it should not result in a tariff classifica- 
tion shift that significantly increases the duty rate. Third, in terms of 
relative specificity, the “coloring” process should not be allowed to re- 
move stainless steel sheet from provisions that describe it eo nomine, by 
name, and place it in a less specific basket provision. 

In our opinion, the term “further worked” should not be as nar- 
rowly construed as the commenter maintains. The chemical surface 
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treatments phosphatizing, oxalating and borating, listed in the cited le- 
gal note, are preceded by the expression “such as” which indicates they 
are non-exhaustive. Also, the Harmonized Commodity Descrip- 
tion and Coding System Explanatory Notes have been repeatedly 
cited with approval, both administratively and by the courts, as useful 
in ascertaining the classification of merchandise under the HTSUS. 
The Chapter 72, General Explanatory Notes, at pp. 981 and 982, 
which describe phosphatizing, oxalating and borating, also describe 
chromating as the immersing of a product in a solution whose main con- 
tents are chromic acid or chromates. This description is compellingly 
similar to the process to which the stainless steel sheet in issue here is 
subjected. For these reasons, we are of the opinion that annealed stain- 
less steel sheet that has been immersed in a hot liquid solution of chro- 
mic acid and sulfuric acid at temperatures between 80 and 85 degrees C, 
is further worked for tariff purposes. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking DD 800469 to reflect the proper classifica- 
tion of AISI Type 304 cold rolled stainless steel sheet, dipped in hot 
liquid acid, as described, in subheading 7219.90.00, HTSUS, as other 
flat-rolled products of stainless steel, of a width of 600 mm or more. The 
rate of duty under this provision is 5.3 percent ad valorem. HQ 957364 
revoking DD 800469 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 27, 1995. 
MarvIN M. AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 








U.S. CUSTOMS SERVICE 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 27, 1995. 


CLA-2 R:C:M 957364 JAS 
Category: Classification 
Tariff No. 7219.90.00 


Mr. JOHN A. SLAGLE 
BARTHCO INTERNATIONAL, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: DD 800469 revoked; stainless steel sheets in rectangular shapes dipped in acid to 
produce colors; further working; flat-rolled products of stainless steel not further 


worked than cold-rolled or cold-reduced; “Further Worked”, Chapter 72, Additional 
US. Note 2. 


DEAR MR. SLAGLE: 


Inaruling to you, dated August 23, 1994, DD 800469, on behalf of Okura & Co. (Ameri- 
ca), the District Director of Customs, Ogdensburg, NY, ruled that American Iron or Steel 
Institute (AISI) Type 304 cold rolled stainless steel sheets, cut to varying rectangular 
shaped sizes and thicknesses, then dipped in a hot acid liquid to produce a variety of colors, 
was classifiable in subheadings of heading 7219 as flat-rolled products of stainless steel, ofa 
width of 600 mm or more, not further worked than cold-rolled (cold-reduced), depending on 
thickness. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of DD 800469 was published on March 22, 1995, in the Customs 
BULLETIN, Volume 29, Number 12. 


Facts: 


The merchandise is cold rolled AISI Type 304 stainless steel sheet of Japanese origin cut 
to either 4 ft. x 8 ft. or 4 ft. x 10 ft. sizes and from 0.8 mm to 3.0 mm in thickness. The steel 
has a bright cold-rolled finish retained by final annealing in a controlled atmosphere fur- 
nace. The sheet is then shipped to Singapore where it is immersed in a hot liquid solution of 
chromic acid and sulfuric acid at temperatures between 80 and 85 degrees C to induce the 
formation of an oxide film. The length of time in submersion determines the thickness of 
the oxide film on which the color is based. Five basic colors—black, blue, gold, red, and 
green—are available from this process along with intermediate shades. These colored pan- 
els are used primarily in the construction of doors, interior and exterior panels, elevators, 
vending machines, and in kitchen surfaces and household appliances. 

The classifications enumerated in DD 800469 cover flat-rolled products that are not fur- 
ther worked than cold-rolled or cold-reduced. You maintain that immersing the steel sheet 
in the acid solution is a further working for tariff purposes. 

The provisions under consideration are as follows: 

7219 Flat-rolled products of stainless steel, of a width of 600 mm or more: 
Not further worked than cold-rolled (cold-reduced): 


7219.32.00 Of a thickness of 3 mm or more but less than 4.75 mm * * * 
9.1 percent 


7219.33.00 Of a thickness exceeding 1 mm but less than 3 mm * * * 9.1 
percent 


7219.34.00 Of a thickness of 0.5 mm or more but not exceeding 1 mm 
*** 9.1 percent 
* * 


* 
7219.90.00 Other * * * 5.3 percent 
Issue: 


Whether immersing stainless steel sheet in an acid, solution, as described, is a further 
working for tariff purposes. 


* * * 
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Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

For the purposes of Chapter 72, unless the context provides otherwise, the term “fur- 
ther worked” refers to products subjected to surface treatments such as polishing and 
burnishing, artificial oxidation, and chemical surface treatments such as phosphatizing, 
oxalating and borating, among others. Chapter 72, Additional U.S. Note 2, HTSUS. 
The Chapter 72 General Explanatory Notes, at pp. 981 and 982, describe a series of surface 
treatments to improve the properties or appearance of the metal. Among these are phos- 
phatizing which is the process of immersing a product in a solution of metallic acid phos- 
phates; oxalating, borating, etc., which use methods similar to those for phosphatizing, 
with the appropriate salts or acids. The ENs describe an additional process, chromating, 
which consists of immersing the product in a solution whose main contents are chromic 
acid or chromates. 

The immersing of the cold-rolled stainless steel sheet in acid liquid, as described, is a pro- 
cess of the type described in the cited notes, and is considered a “further working” for tariff 
purposes. 


Holding: 


Under the authority of GRI 1, the cold-rolled AISI Type 304 stainless steel sheets, pro- 
cessed as described, are provided for in heading 7219. They are classifiable in subheading 
7219.90.00, HTSUS. 

DD 800469, dated August 23, 1994, is revoked. In accordance with 19 U.S.C. 1625(c)(1), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 


MARVIN, M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PSD aac ee 
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REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A MUSIC STAND WITH A CARRY 
BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)) as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a music stand with a carry bag. Notice of the proposed revocation 
was published on March 29, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 13. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 17, 1995. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 29, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 13, proposing to revoke New York Ruling 
Letter (NYRL) 896734 issued April 19, 1994, by the Area Director of 
Customs, New York Seaport, concerning the tariff classification of a 
light weight metal collapsible music stand under subheading 
9403.20.00, Harmonized Tariff Schedule of the United Sates (HTSUS, 
which provides for other furniture and parts thereof, other metal furni- 
ture. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)) as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NYRL 896734 to reflect the proper classi- 
fication of the metal collapsible music stand with a fitted nylon carry 
bag under subheading 9209.99.10, HTSUS, which provides, in perti- 
nent part, for parts and accessories of musical instruments, other, other 
lyres and other music holders for attachment to musical instruments, 
and collapsible stands for holding music or for holding musical instru- 
ments. Headquarters Ruling Letter 957653 revoking NYRL 896734 is 
set forth in the Attachment to this document. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 1, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 1, 1995. 


CLA-2 R:C:M 957653 DFC 
Category: Classification 


Tariff No. 9209.99.10 
Mr. NOEL GUERRA 


C. BRUNO & SON 

DIVISION OF KAMAN MuSIC CORPORATION 
3443 E. Commerce Street 

San Antonio, TX 78220 


Re: Stand, music/w carry bag; NYRL 896734 revoked. 


DEAR MR. GUERRA: 

This is in reference to New York Ruling Letter (NYRL) 896734, dated April 19, 1994, is- 
sued to you by the Area Director of Customs, New York Seaport, concerning the tariff clas- 
sification under the Harmonized Tariff Schedule of the United States (HTSUS), ofa metal 
collapsible music stand with a fitted nylon carry bag. We have reviewed that ruling and de- 
termined that it is in error. Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1))) as amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub L. 103-182, 107 Stat. 2057), 
notice of the proposed revocation of NYRL 896734 was published on March 29, 1995, in the 
CUSTOMS BULLETIN, Volume 29, Number 13. 


Facts: 


The merchandise in issue, identified as model S1050NB, is a light weight metal collaps- 
ible music stand and a carry bag. The music stand is used to hold music in a playing posi- 
tion. It includes a two-section nickel plated stand that extends up to 57 inches for 
comfortable use while standing. The deck is angled at 60 degrees with music retainer wires 
to hold manuscripts securely. The stand folds easily for travel and storage. The carry bagis 
made of 100% nylon. It has an opening, two snaps, a carry handle and is approximately 
2 feet long x 412 inches wide and is specially shaped to hold the music stand. It is entered 
with the stand and is suitable for long-term use. 

In NYRL 896734, Customs ruled that the music stand with the fitted carry bagis classifi- 
able under subheading 9403.20.00, HTSUS, which provides for other furniture and parts 
thereof, other metal furniture. The applicable rate of duty for this provision was 4% [cur- 
rently 3.2] ad valorem. 


Issue: 


Whether the merchandise is classifiable under heading 9209, HTSUS, which provides 
for parts and accessories of musical instruments or under heading 9403, HTSUS, which 
provides for other furniture and parts thereof. 
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Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRI’s). GRI 1 provides that “classification shall be determined according to the terms 
of the headings and any relative section or chapter notes, and, provided such headings or 
notes do not otherwise require, according to [the remaining GRI’s].” In other words, classi- 
fication is governed first by the terms of the headings of the tariff and any relative section 
or chapter notes. 

The fitted nylon carry bag is classified in the same manner as the music stand following 
GRI 5(b), HTSUS, which provides, as follows: 

5. In addition to the foregoing provisions, the following rules shall apply in respect of the 
goods referred to therein: 


(a) Camera cases, musical instrument cases, gun cases, drawing instrument cases, 
necklace cases and similar containers, specially shaped or fitted to contain a specific 
article or set of articles, suitable for long-term use and entered with the articles for 
which they are intended, shall be classified with such articles when of a kind normally 
sold therewith. This rule does not, however, apply to containers which give the whole 
its essential character[.] 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (EN’s) should be consulted for proper guidance. 
The EN’s although not dispositive or legally binding provide a commentary on the scope of 
each heading of the HTSUS, and are generally indicative of the proper interpretation of 
these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 1989). 

Classification of the subject music stand under subheading 9403.20.00, HTSUS, was 
predicated on an interpretation of EN’s 94.03 and 92.09. EN 94.03, at page 1578 states, in 
pertinent part that “[t]he heading includes furnitures for: * * * music cabinets, music 
stands or desks * * *.” EN 92.09, at page 1565 states that “[t]he heading also excludes * * * 
music stands or desks constructed for placing on the floor or ground (heading 94.03) 
xe *e” 

Subheading 9209.99.10, HTSUS, provides, in pertinent part, for parts and accessories of 
musical instruments, other, other, lyres and other music holders for attachment to musical 
instruments, and collapsible stands for holding music or for holding musical instruments. 
A reading of subheading 9209.99.10, HTSUS, persuades us that the music stands referred 
to in EN 94.03 are the fixed or rigid type rather than the light weight metal collapsible type 
ruled on in NYRL 896734. Consequently, classification of the collapsible music stand with 
the fitted bag under subheading 9209.99.10, HTSUS, is appropriate. 

Holding: 

The collapsible music stand with the fitted nylon bag is dutiable at the rate of 5.7% ad 
valorem under subheading 9209.99.10, HTSUS. 

Accordingly, NYRL 896734 is revoked. In accordance with 19 U.S.C. 1625(c)(1) this rul- 
ing will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication 
of rulings or decisions pursuant 19 U.S.C. 1625(c)(1) does not constitute a change of prac- 
tice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF CUSTOMS RULING LETTER RELATING 
TO COUNTRY OF ORIGIN MARKING OF A DENTAL SYRINGE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of country of origin marking letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying a past ruling pertaining to country of 
origin marking of a dental syringe. Notice of the proposed modification 
was published March 22, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 12. 


EFFECTIVE DATE: Merchandise entered, or withdrawn from ware- 
house, for consumption on or after July 17, 1995. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Office 
of Regulations, Special Classification and Marking Branch 
(202-482-6945). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1995, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 29, Number 12, proposing to modify Headquarters Rul- 
ing Letter (HRL) 735065 issued April 22, 1994, by the Director, 
Commercial Rulings Division, U.S. Customs Service Headquarters. The 
ruling pertained to country of origin marking for a dental syringe. 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will per- 
mit, in such manner as to indicate to the ultimate purchaser in the US. 
the English name of the country of origin of the article. 

Part 134, Customs Regulations (Part 134), implements the country of 
origin marking requirements and exceptions of 19 U.S.C. 1304. Section 
134.46, Customs Regulations (19 CFR 134.46), requires that when the 
name of any city or locality in the U.S., or the name of any foreign coun- 
try or locality other than the name of the country or locality in which 
the article was manufactured or produced, appears on an imported ar- 
ticle or its container, there shall appear, legibly and permanently, in 
close proximity to such words, letters or name, and in at least a compa- 
rable size, the name of the country of origin preceded by “Made in,” 
“Product of;” or other words of similar meaning. The purpose of 19 CFR 
134.46 is to prevent the possibility of misleading or deceiving the ulti- 
mate purchaser as to the origin of the imported article. 

The purpose of the marking statute is to inform the ultimate purchas- 
er of the imported article at the point of sale the country of origin of the 
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article. The intent of 19 CFR 134.46 is to prevent the possibility of any 
confusion by the ultimate purchaser of the country of origin of the ar- 
ticle, if such article or its container includes language which may sug- 
gest a US. origin (or other foreign locality not the correct country of 
origin). However, under certain conditions, geographic names appear- 
ing in connection with imported articles do not necessarily trigger the 
requirements of 19 CFR 134.46 if the context in which the names and 
address are used is such that contusion by the ultimate purchaser re- 
garding country of origin is not possible. See C.S.D. 90-31 dated Decem- 
ber 20, 1990. 

In HRL 735065, Customs held that the company name “GC America” 
and U.S. address printed in two locations on an instruction booklet 
packed with the imported dental syringe in a container triggered the re- 
quirements of section 134.46 of the Customs Regulations (19 CFR 
134.46), and that appropriate country of origin marking related to the 
imported article was required to be placed on both locations on the 
booklet. 

In HRL 735065, the company name and U.S. address were located on 
the instruction booklet in places which invite customers to contact the 
company should questions arise pertaining to the assembly of the sy- 
ringe and its use. There is no possibility that the U.S. address printed in 
these locations will cause confusion to the ultimate purchaser as to the 
country of origin of the syringe. Further, the instruction booklet is en- 
closed within the article’s container and is not visible to the ultimate 
purchaser at the point of sale. Accordingly, it is Customs position that 
the provisions of 19 CFR 134.46 are not triggered by the company name 
and address appearing on the instruction pamphlet. Therefore, Cus- 
toms proposed in a document published in the CUSTOMS BULLETIN, Vol- 
ume 29, Number 12, that the provisions of 19 CFR 134.46 were not 
applicable to the company name and U.S. address appearing on the 
instruction booklet. 

One comment was received in response to the notice. The commenter 
expressed support for Customs position that 19 CFR 134.46 was not 
triggered by references to the company name printed on the instruction 
booklet enclosed within a box containing the imported merchandise. 
The commenter also noted that the instruction booklet in HRL 735065 
is not immediately visible to the ultimate consumer, and the reference 
to the company name is intended only to invite customers to contact the 
company should questions arise regarding use or assembly of the 
product. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-82, 187 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is modifying HRL 735065 to reflect that the provi- 
sions of 19 CFR 134.46 will not be triggered by a company name and 
address located on an instruction booklet in places which invite custom- 
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ers to contact the company should questions arise pertaining to the 
product and its use, as there is no possibility that the U.S. address will 
cause confusion as to the country of origin. A copy of the ruling letter 
modifying HRL 735065 is set forth as an attachment to this document. 
Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 1, 1995. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 1, 1995. 


MAR-2-05: CO:R:C:S BLS 558026 
Category: Marking 
Mr. LAWRENCE R. PILON, Esq. 
HODES & PILON 
33 North Dearborn, Suite 2204 
Chicago, IL 60602-3109 


Re: Country of origin marking for a dental syringe; instruction booklet; 19 CFR 134.46. 


DEAR MR. PILON: 

This is in reference to your letter dated July 20, 1994, on behalf of GC America, Inc., re- 
questing that we reconsider Headquarters Ruling Letter (HRL) 735065 dated April 22, 
1994, to the extent the ruling required country of origin markings to be placed on an 
instruction pamphlet enclosed in a container which includes the subject merchandise, a 
dental syringe. 


Facts: 


GC America intends to assemble dental syringe parts imported by Towne International, 
Inc. The syringe is used by dental care professionals for the extrusion of impression com- 
pounds. The imported parts, a barrel and a plunger, are made in Pakistan. The parts are 
imported loose in containers, which will be marked with the country of origin of the parts. 
The plunger cap is etched with the word “COE”, the name under which the plunger is sold. 
The word “PAKISTAN?” is printed on the plunger base. The word “stainless” is printed on 
the barrel. After purchase from Towne International, Inc., the parts are shipped to GC 
America where they will be assembled into finished syringes and individually boxed. The 
box in which the syringe will be sold to the dentist is printed on two end flaps: 


GC AMERICA, INC. 
CHICAGO, IL 60658 
MADE IN PAKISTAN 
PRINTED IN U.S.A. 


In HRL 735065, we addressed the country of origin marking requirements only with re- 
spect to the container and the instruction pamphlet. We held that the country of origin 
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marking on the box of the dental syringe satisfied the requirements of 19 U.S.C. 1304 and 
19 CFR Part 134. However, because the marked syringe will be repacked in the U.S., we 
found that the importer will be required to file a repacking certificate pursuant to 19 CFR 
134.26. We also found that the company name and U.S. address printed on the instruction 
pamphlet triggered the requirements of 19 CFR 134.46. Therefore, pursuant to 19 CFR 
134.46, we required that both locations on the instruction pamphlet be printed with the 
same information as appears on the box. You believe we erred in finding that the require- 
ments of 19 CFR 134.46 are applicable to the instruction booklet, and request that the rul- 
ing be modified accordingly. 


Issue: 


Whether the requirements of 19 CFR 134.46 are triggered by a company name and U.S. 
address printed on an instruction pamphlet enclosed in a container with the imported den- 
tal syringe. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such manner as to indicate to the ultimate purchaser in the U.S. the English 
name of the country of origin of the article. Part 134, Customs Regulations (19 CFR Part 
134), implements the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. The purpose of the marking statute is set out in United States v. Friedlaender & Co., 
27 CCPA 297 at 302, C.A.D. 104 (1940), where the court stated that: “Congress intended 
that the ultimate purchaser should be able to know by an inspection of the marking on the 
imported goods the country of which the goods is the product. The evident purpose is to 
mark the goods so that at the time of purchase the ultimate purchaser may, by knowing 
where the goods were produced, be able to buy or refuse to buy them, if such marking 
should influence his will.” 

Section 134.46, Customs Regulations (19 CFR 134.46), requires that when the name of 
any city or locality in the U.S., or the name of any foreign country or locality other than the 
name of the country or locality in which the article was manufactured or produced, appears 
on an imported article or its container, there shall appear, legibly and permanently, in close 
proximity to such words, letters or name, and in at least a comparable size, the name of the 
country of origin preceded by “Made in,” “Product of “or other words of similar meaning. 
The purpose of 19 CFR 134.46 is to prevent the possibility of misleading or deceiving the 
ultimate purchaser as to the origin of the imported article. See HRL 734505 dated August 
27, 1992. Customs has ruled that in order to satisfy the close proximity requirement, the 
country of origin marking must appear on the same side(s) or surface(s) in which the name 
of the locality other than the country of origin appears. See HRL 708994 dated April 24, 
1994. 

In C.S.D. 90-31 (December 20, 1989), Customs indicated that under certain conditions, 
geographic names appearing in connection with imported articles do not necessarily trig- 
ger the requirements of 19 CFR 134.46 if the context in which the names and addresses 
were used was such that confusion regarding country of origin was not possible. See, e.g., 
HRL 732816 dated November 24, 1989 (address printed on display ticket was provided to 
assist customer in the event of questions concerning guarantees); HRL 733840 dated Feb- 
ruary 1, 1991 (garment hang tags included a telephone number of the company and lan- 
guage which invited the customer to contact the company for informational purposes); and 
HRL 735318 dated October 18, 1993 (U.S. address printed on installation/warranty sheet 
included in a cardboard box with the article did not connote origin, but invited customers to 
contact the company for product information.) 

In the instant case, the company name and U.S. address are located on the instruction 
booklet in places which invite customers to contact the company should questions arise 
pertaining to the assembly of the syringe and its use. Thus, asin HRL 735318, the U.S. loca- 
tion on this booklet cannot cause confusion as to the country of origin. Further, the instruc- 
tion booklet is enclosed within the article’s container and so is not visible to the ultimate 
purchaser at the point of sale. Accordingly, we find that the requirements of 19 CFR 134.46 
are not triggered by the company nameand U.S. address printed on the instruction booklet. 
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Holding: 

The references to “GC America Inc.”, accompanied by a U.S. address, printed on an 
instruction booklet which is enclosed in a box containing a dental syringe, does not trigger 
the requirements of 19 CFR 134.46. HRL 735065 is modified accordingly. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTERS RELATING 


TO TARIFF CLASSIFICATION OF SILICONE RUBBER 
STOPPERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying certain rulings pertaining 
to the tariff classification of certain food supplements. Notice of the pro- 
posed modification was published March 22, 1995, in the Customs BUL- 
LETIN, Volume 29, Number 12. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse, for consumption on or after July 17, 
1995. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1995, Customs published a notice in the CuSToMs BUL- 
LETIN, Volume 29, Number 12, proposing to modify New York Ruling 
Letter (NYRL) 846178, issued October 30, 1989, by the Area Director of 
Customs, New York Seaport Area, which held that silicone rubber stop- 
pers used as brewing system accessories were classifiable under sub- 
heading 4016.99.1500, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). No comments were received concerning 
the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
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interested parties that Customs is modifying NYRL 846178. According- 
ly, Customs is issuing a ruling letter to reflect proper classification of 
the merchandise in subheading 3923.50.0000, HTSUSA, which pro- 
vides for “Stoppers, lids, caps and other closures.” The ruling modifying 
NYRL 846175 is set forth in an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 2, 1995. 


JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY, 
US. CusSTOMS SERVICE, 
Washington, DC, May 2, 1995. 


CLA-2 CO:R:C:F 956864 ALS 
Category: Classification 


Tariff No. 3923.50.0000 
Mr. LORNE A. OAKLEY 


408-420 Gloucester Street 
Ottawa, ON, Canada K1R 7T7 


Re: New York Ruling Letter (NYRL) 846178, dated October 30, 1989, regarding silicone 
rubber stoppers from Canada. 


DEAR MR. OAKLEY: 


In NYRL 846178 you were advised that silicone rubber stoppers were classifiable in 
4016.99.1500, Harmonized Tariff Schedule of the United States Annotated (HTSUSA). We 
noted that that ruling was based on the premise that the silicone rubber of which the stop- 
pers were composed was vulcanized. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 


posed modification of NYRL 846178 was published on March 22, 1995, in the Customs 
BULLETIN, Volume 29, Number 12. 


Facts: 


The articles under consideration are silicone rubber stoppers used as brewing system 
accessories. 


Issue: 

What is the classification of rubber stoppers composed of silicone rubber? 
Law and Analysis: 

Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 


notes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 
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NYRL 846178 held that the subject articles were classifiable under subheading 
4016.99.1500, HTSUSA, the provision for other articles of vulcanized rubber other than 
hard rubber * * * caps, lids, seals, stoppers and other closures. In considering the propriety 
of that classification we considered the definition for the term “synthetic rubber” con- 
tained in legal note 4(a) to Chapter 40, HTSUSA. That definition provides, in pertinent 
part: 

(a) Unsaturated synthetic substances which can be irreversibly transformed by vul- 
canization with sulfur into non-thermoplastic substances * 


We have noted that silicone cannot be cross-linked with sulfur and, therefore, the stop- 
pers are not considered to be made of synthetic rubber in accordance with that definition. 
They are not classifiable under the provisions for rubber and articles thereofin Chapter 40, 
HTSUSA. Accordingly, they remain classifiable under the provisions for plastics in Chap- 
ter 39, HTSUSA. 


Holding: 

Stoppers for use as brewing system accessories made from silicone rubber are classifi- 
able in subheading 3923.50.0000, HTSUSA, which provides for stoppers, lids, caps and oth- 
er closures of plastics. Merchandise so classifiable is subject to a general rate of duty of 5.3 
percent ad valorem. 

Such articles which are produced entirely in the territory of Canada are eligible for pref- 
erential treatment under the North American Free Trade Agreement (NAFTA) pursuant 
to General Note 12(b)(i), HTSUSA. Such merchandise is eligible for a special rate of duty of 
1.5 percent ad valorem. 

NYRL 846178 is hereby modified as to stoppers made of silicone rubber. In accordance 
with section 625 this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 does not consti- 
tute a change of practice or position in accordance with section 177.10(c)(1), Customs 
Regulations (19 CFR 177.10(c)(1)). 

JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





MODIFICATION OF CUSTOMS RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF RUBBER COVERS FOR 
LIGHT BULBS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying certain rulings pertaining 
to the tariff classification of certain food supplements. Notice of the pro- 
posed modification was published March 22, 1995, in the Customs BUL- 
LETIN, Volume 29, Number 12. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse, for consumption on or after July 17, 
1995. 
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FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 12, proposing to modify New York Ruling 
Letter (NYRL) 843516, issued August 5, 1989, by the Area Director of 
Customs, New York Seaport Area, which held that light bulb covers 
composed of silicone rubber were classifiable under subheading 
4016.99.5050, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA). No comments were received concerning the matter. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interest parties that Customs is modifying NYRL 843516. Accordingly, 
Customs is issuing a ruling letter to reflect proper classification of the 
merchandise in subheading 3926.90.9890, HTSUSA, which provides 
for “Other articles of plastics * * *, Other, Other.” The ruling modifying 
NYRL 843516 is set forth in an attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 2, 1995. 


JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, May 2, 1995. 
CLA-2 C0:R:C:F 956863 ALS 
Category: Classification 


Tariff No. 3926.90.9890 
Mr. STEWART OLSEN 


JOHN A. STEER, INC. 
43 Park Place 
New York, NY 10007 


Re: New York Ruling Letter (NYRL) 843516, dated August 8, 1989, regarding silicone rub- 
ber light bulb covers from the United Kingdom. 
DEAR Mr. OLSEN: 


In NYRL 843516 you were advised that silicone rubber light bulb covers were classifiable 
in subheading 4016.99.5050, Harmonized Tariff Schedule of the United States Annotated 
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(HTSUSA). We noted that that ruling was based on the premise that the rubber of which 
the covers were composed was vulcanized. 

Pursuant to section 635(c)(1), Tariff Act of 930 (19 U.S.C. 1625(c)(1)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the 
proposed modification of NYRL 843516 was published on March 22, 1995, in the CUSTOMS 
BULLETIN, Volume 29, Number 12. 


Facts: 


The articles under consideration are light bulb covers of silicone rubber. They come in 
various colors and are designed to slip over light bulbs so that, when the bulbs are lit, they 
emit different colors of light. The covers are meant for use in private houses and commer- 
cial establishments. 


Issue: 
What is the classification of light bulb covers composed of silicone rubber? 


Laws and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s) taken in order. GRI 1 provides that the classification is determined 
first in accordance with the terms of the headings and any relative section and chapter 
notes. If GRI 1 fails to classify the goods and if the headings and legal notes do not otherwise 
require, the remaining GRI’s are applied, taken in order. 

NYRL 843516 held that the subject articles were classifiable under subheading 
4016.99.5050, HTSUSA, the provision for other article of vulcanized rubber other than 
hard rubber, other * * *. In considering the propriety of that classification we considered 
the definition for the term “synthetic rubber” contained in legal note 4(a) to Chapter 40, 
HTSUSA. That definition provides, in pertinent part: 


(a) Unsaturated synthetic substances which can be irreversibly transformed by vul- 
canization with sulfur into non-thermoplastic substances * 


We have noted that silicone cannot be cross-linked with sulfur and, therefore, the covers 
are not considered to be made of synthetic rubber in accordance with that definition. They 
are not classifiable under the provisions for rubber and articles thereof in Chapter 40, 
HTSUSA. Accordingly, they remain classifiable under the provisions for plastics in Chap- 
ter 39, HTSUSA. 


Holding: 

Light bulb covers made from silicone rubber are classifiable in subheading 3926.90.9890, 
HTSUSA, which provides for other articles of plastics, other, other, and are subject to a gen- 
eral rate of duty of 5.3 percent ad valorem. 

NYRL 843516 is hereby modified. In accordance with section 625, this ruling will become 
effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rulings or 
decisions pursuant to section 625 does not constitute a change of practice or position in 
accordance with section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF MACAROON AND KERNEL PASTE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1); as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of certain macaroon and kernel paste. Notice of the proposed 
revocation was published March 22, 1995, in the Customs BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered 


or withdrawn from warehouse, for consumption on or after July 17, 
1995. 


FOR FURTHER INFORMATION CONTACT: J.G. Hurley, Food and 
Chemicals Branch, (202-482-7035). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1995, Customs published a notice in the Customs BUL- 
LETIN, Volume 29, Number 12, proposing to modify New York Ruling 
Letter (NYRL) 881058, dated December 16, 1992, in which kernel and 
macaroon paste were classified as fruit, nuts and other edible parts of 
plants, otherwise prepared or preserved, whether or not containing 
added sugar or other sweetening matter or spirit, not elsewhere 
specified or included: Other, including mixtures in subheading 
2008.19.8500, HTSUS, and 2008.19.9090, HTSUS, respectively. No 
comments were received in response to the notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking NYRL 881058 to reflect the 
proper classification of the macaroon and kernel paste in subheading 
2007.99.6500, HTSUS, as other fruit and nut pastes. HRL 956511 modi- 
fying NYRL 881058 is set forth in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 2, 1995. 


JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 2, 1995. 


CLA-2 R:C:F 956511 JGH 
Category: Classification 
Tariff No. 2007.99.6500 
MR. JEAN EDDE 
EDDE ALMOND PASTE INC. 
167 Boul. de l’Aeroport 
Gatineau, PQ, Canada J8P 767 


Re: Modification of NYRL 881058 of December 16, 1992, on the classification of Macaroon 
and Kernel pastes. 


DEAR MR. EDDE: 

This ruling is to inform you that Customs reviewed NYRL 881058 of December 16, 1992, 
issued to you and is modifying the ruling for the reasons stated below. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of the proposed modification of NYRL 881058 was published March 22, 1995, in 
CUSTOMS BULLETIN, Volume 29, Number 12. 


Facts: 
NYRL 881058 classified macaroon and kernel paste in subheadings 2008.19.8500 and 
2008.19.9090, HTSUS, respectively, as fruit, nuts and other edible parts of plants, other- 


wise prepared or preserved, whether or not containing added sugar or other sweetening 
matter or spirit, not elsewhere specified or included: Other, including mixtures; other. 


A statement submitted by the manufacturer showed that raw nut kernels were ground 
in a boiling mixture, with sugar added; the water content was reduced to the point that a 
paste resulted. 


Issue: 


Whether macaroon and kernel pastes are classifiable in subheading 2008.19.8500 or 
2008.19.9090, HTSUS, respectively, or as other fruit or nut pastes in subheading 
2007.99.6500, HTSUS. 


Law and Analysis: 


A review of the manufacturing steps outlined for the pastes is believed to be consistent 
with the definition of fruit and nut pastes in the Explanatory Notes (ENs) for heading 
2007. The ENs describe nut and fruit pastes as being made from evaporated purees; the nut 
pastes said to be processed from powdered nuts. The steps taken in manufacturing these 
pastes make it clear that the nuts are ground into a powder while being processed in a man- 
ner consistent with the explanation for the production of pastes in the ENs. 

Holding: 

Kernel and nut pastes produced in the manner outlined are classifiable as other nut 
pastes in subheading 2007.99.6500, HTSUS. 

NYRL 881058 is modified to the extent indicated. 

In accordance with section 625, this ruling will become effective 60 days from its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN G. BLACK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF AN ADVANCE RULING LETTER 
RELATING TO THE DE MINIMIS RULE UNDER SECTION 5 OF 
THE NAFTA RULES OF ORIGIN REGULATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of an advance ruling letter 
under article 509 of the North American Free Trade Agreement 
(NAFTA). 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Act (Pub. L. 
103-182, 103 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a NAFTA advance ruling with respect to 
that part of the ruling that addresses the application of the de minimis 
rule under section 5 of the NAFTA Rules of Origin Regulations. Com- 
ments are invited on the correctness of the proposed ruling. 


COMMENTS: Comments must be received on or before June 16, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W., 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Charles Steuart, Value 
Branch, (202) 482-7010. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Act (Pub. L. 
103-182, 103 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a NAFTA advance ruling with respect to 
that part of the ruling that addresses the application of the de minimis 
rule under section 5 of the NAFTA Rules of Origin Regulations (ROR). 

In Headquarters Ruling Letter (HQ) 956604, dated September 26, 
1994, this office held that a tarpaulin system qualified as an originating 
good under the de minimis provision of section 5. HQ 956604 is set forth 
as Attachment A to this document. However, we have subsequently de- 
termined that HQ 956604 was based on incorrect factual information. 
Pursuant to section 181.100(b)(1), Customs Regulations (19 C.FR. 
§ 181.100(b)(1)), any NAFTA advance ruling may be modified or re- 
voked if inter alia it reflects or is based on an error of fact. Accordingly, 
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we propose to modify HQ 956604 to correct that error. Proposed HQ 
545891 revoking HQ 956604 is set forth as Attachment B to this 
document. 

Claims for detrimental reliance under section 181.100(b)(3), Cus- 
toms Regulations (19 C.F R. § 181.100(b)(3)), will not be entertained for 
actions occurring on or after the date of publication of this notice. 


Dated: May 1, 1995. 


THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, September 26, 1994. 


CLA-2:CO:R:C:M 956604 JAS 
Category: Classification 
Tariff No. 8716.39.00 and 8716.90.50 
Mr. WALT KOPPELAAR 
CURTAINSIDER, INC. 
1318 Rymal Road East 
Hamilton, ON L8W3N1 


Re: Tautliner; tarpaulin system for trailers and semi-trailers; tarpaulin-over-frame per- 
manently attached to trailer bed; trailers, semi-trailers, parts, Beacon Cycle & 
Supply Co., Inc. v. United States, C.D. 4764; Heading 8716; goods imported unas- 
sembled, GRI 2(a); Chapter 87, Additional U.S. Note 1; North American Free Trade 
Agreement (NAFTA), General Note 12(b)(ii), Note (f), de minimis. 


DEAR Mk. KOPPELAAR: 

Your letter to the Area Director of Customs, New York Seaport, dated May 16, 1994, has 
been referred to this office for reply. Your inquiry concerns the tariff classification of tar- 
paulin systems for trailers and semi-trailers assembled in Canada with components of US., 
Canadian, and UK origin. 

Our Special Classification and Marking Branch will issue a separate ruling on any par- 
tial duty exemption allowable on the Canadian assembly operation. 


Facts: 


The tarpaulin system in issue, the Tautliner, is a tarpaulin-over-frame enclosure de- 
signed to convert a flat-bed trailer or semi-trailer into a van. It is fabricated in Canada with 
steel plate, sheet and rolled sections, aluminum coil and extrusions, plywood, hinges, locks 
and other door hardware, and extruded plastic curtain seal, all of U.S. or Canadian origin, 
together with plastic curtain material and a mechanical tensioning device, both of UK ori- 
gin. The U.S. and Canadian components represent 90.46 percent of the total cost or value of 
each tarpaulin system. The plastic curtain and tensioning device, both of UK origin, repre- 
sent 8.90 and 0.62 percent, respectively, of the total cost or value. 

Ina recent telephone conversation you provided this office with the following additional 
information: each tarpaulin system is custom designed and will be fabricated to the exact 
dimensions of a particular trailer or semi-trailer as specified by the customer; the tarpau- 
lins are designed to be permanently attached toa trailer by acombination of bolts and weld- 
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ing; and, the tarpaulin systems will either be fully fabricated, then knocked down and 
imported unassembled, or will be incorporated in Canada onto the bed of a U.S. or Cana- 
dian-origin trailer or semitrailer provided by the customer or purchased by Curtainsider 
for the customer. It will then be driven across the U.S.-Canadian border by a U.S. or Cana- 
dian-origin truck tractor. 

The provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically pro- 
pelled; and parts thereof: 
Other trailers and semi-trailers for the transport of goods: 
8716.39.00 Other * * * 3.1 percent; 1.2 percent under NAFTA 
8716.90 Parts: 
8716.90.50 Other * * *3.1 percent; 1.2 percent under NAFTA 


Issue: 


Whether the tarpaulin systems in issue are parts for tariff purposes; whether imported 
separately or permanently attached to a trailer or semi-trailer they are originating goods 
for NAFTA purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 2(a) provides in part that any 
reference in a heading shall include a reference to that article entered unassembled or 
disassembled. 

The Harmonized Commodity Description And coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized System. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide acommentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80. 54 
Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

As to Tautliner tarpaulin systems imported permanently mounted onto trailers and 
semi-trailers of either U.S. or Canadian origin, relevant ENs state, at p. 1439, that trailers 
and semi-trailers of heading 8716 are non-mechanically propelled vehicles for the trans- 
port of persons or goods that are designed to be coupled to and towed by other vehicles such 
as tractors or trucks. Trailers usually have two or more sets of wheels and a coupling sys- 
tem mounted on the swivelling front wheels which steer the vehicles. Semi-trailers are 
fitted with rear wheels only, the forward end resting on and coupled to the platform of the 
towing vehicle. We conclude, therefore, that trailers and semi-trailers to which the tarpau- 
lin systems in issue are permanently mounted are encompassed by heading 8716. Upon 
their return tothe United States, road tractors, trailers and semi-trailers remain separate- 
ly classified in headings 8701 and 8716, respectively, even when entered together. Chapter 
87, Additional U.S. Note 1, HTSUS. 

As to Tautliner tarpaulin systems imported separately, articles that are integral, constit- 
uent and component parts necessary to the completion and proper functioning of the ar- 
ticle with which they are used have been held to be parts for tariff purposes. Likewise, 
articles have been held to be parts if they serve a useful function in relation to the main 
article so that in some way they contribute to the safe and efficient operation of that article. 
Beacon Cycle & Supply Co., v. United States, 81 Cust. Ct. 46, C.D. 4764 (1978). In our 
opinion, the Tautliner system serves to protect the load from adverse weather conditions 
and, of equal importance, it serves to stabilize the load during transit. This maximizes the 
safety of both the load and the driver. The custom design of each Tautliner system is evi- 
dence that they are principally, if not solely used with trailers and semi-trailers of heading 
8716. The Tautliner systems, therefore, are parts provided for in heading 8716. 

The tarpaulin systems, imported separately, qualify as originating goods for NAFTA pur- 
poses if each of the non-originating materials used in their production undergoes a re- 
quired change in tariff classification. General Note 12(b)(ii)(A), HTSUS. The required 
change in this case is to subheading 8716.90 from any other heading. General Note 12(t) 
Ch. 87 (46), HTSUS. The plastic curtain classified upon importation into Canada in sub- 
heading 3926.90.90 satisfies this requirement, but the tensioning device classified upon 
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importation into Canadain subheading 8716.90.90 does not. However, originating statusis 
conferred on the system because the value of the tensioning device—0.62 percent of the 
total cost or value—is considered de minimis, that is, it is not more than 7 percent of the 
transaction value of the tarpaulin system under section 402(b) of the Tariff Act of 1930, as 
amended, adjusted to an F.O.B. basis, or if transaction value is unacceptable, the value of 
the tensioning device is not more than 7 percent of the total cost of the tarpaulin system. 
General Note 12(f)(i), HTSUS. The tarpaulin systems, therefore, qualify as originating 
goods for NAFTA purposes. 

Trailers or semi-trailers, either of U.S. or Canadian origin, with tarpaulin systems incor- 
porated onto their beds, likewise qualify as originating goods because the value of the non- 
originating tensioning device is de minimis under General Note 12(f)(i), HTSUS. 
Holding: 


Under the authority of GRI 2(a), Tautliner tarpaulin systems imported separately and 
unassembled are provided for in heading 8716. They are classifiable in subheading 
8716.90.50, HTSUS and qualify as originating goods for NAFTA purposes. 

Under the authority of GRI 1, trailers and semi-trailers with Tautliner tarpaulin sys- 
tems permanently installed onto their beds are provided for in heading 8716. They are clas- 
sifiable in subheading 8716.39.00, HTSUS and qualify as originating goods for NAFTA 
purposes. 

MARVIN, M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington, DC 
VAL R:C:V 545891 CRS 


Category: Valuation 
Mr. WALT KOPPELAAR 


CURTAINSIDER, INC. 
1318 Rymal Road East 
Hamilton, ON L8W 3N1 


Re: Article 509; NAFTA; modification of HRL 956604; section 5, NAFTA Rules of Origin 
Regulations; de minimis. 


DEAR MR. KOPPELAAR: 


This is to advise you that we have had occasion to review Headquarters Ruling Letter 
(HRL) 956604, dated September 26, 1994, with respect to that portion of the ruling that 
concerns the de minimis rule for determining whether a good produced with non-originat- 
ing materials that do not undergo a change in classification nevertheless qualifies as an 
originating good under the North American Free Trade Agreement (NAFTA). Asthe result 
of our review we have determined that HRL 956604 should be modified in conformity with 
the following. 

Facts: 


HRL 956604 concerned a “Tautliner” tarpaulin system, classified in tariff item 
8716.90.50, Harmonized Tariff Schedule of the United States (HTSUS), that was designed 
to convert a flat-bed trailer or semi-trailer into a van. The tarpaulin system, which is made 
from both originating and non-originating materials, is imported into the United States 
either separately, or as part of; and permanently mounted onto, a trailer or semi-trailer. 

Nevertheless, because some of the materials used in the production of the tarpaulin sys- 
tem did not undergo the required change in tariff classification, it was determined that sys- 
tem did not qualify as an originating good for NAFTA purposes. In this regard, HRL 956604 
stated in pertinent part: 

However, originating status is conferred on the system because the value of the ten- 
sioning device—0.62 percent of the total cost or value—is considered de minimis, that 
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is, itis not more than 7 percent of the transaction value of the tarpaulin system under 
section 402(b) of the Tariff Act of 1930, as amended, adjusted to an FO.B. basis, or if 
transaction value is unacceptable, the value of the tensioning device is not more than 
7 percent of the total cost of the tarpaulin system. General Note 12(f)(I), HTSUS. 
The tarpaulin systems, therefore, qualify as originating goods for NAFTA purposes. 


HRL 956604, at 3-4. Similarly, HRL 956604 concluded that the tarpaulin system, imported 
as part of a trailer or semi-trailer, qualified as an originating good under the de minimis 
rule. However, this determination was incorrect since the information submitted in sup- 
port of the de minimis calculation was subsequently determined to be based on a break- 
down by weight of the materials used in the production of the tarpaulin system, rather than 
on the transaction value of the tarpaulin system as required by the Customs Regulations. 


Issue: 


Theissue presented is whether the tarpaulin system qualifies as an originating good pur- 
suant to the de minimis rule. 


Law and Analysis: 


Section 181.100, Customs Regulations (19 C.FR. § 181.100), provides that any NAFTA 
advance ruling letter may be modified or revoked if; inter alia, it reflects or is based on an 
error of fact. HRL 956604 was based on incorrect factual information as to the transaction 
value of the tarpaulin system for purposes of determining de minimis. Accordingly, that 
portion of the ruling dealing with de minimis is modified in conformity with the following. 

The Appendix to part 181.131, Customs Regulations (19 C.FR. § 181.131; the NAFTA 
Rules of Origin Regulations (the “ROR”)), provides in relevant part at section 5: 


(1) Except as otherwise provided in subsection (4), a good shall be considered to origi- 
nate in the territory of a NAFTA country where the value of all non-originating mate- 
rials that are used in the production of the good and that do not pene 2 an applicable 
change in tariff classification as a result of production occurring entirely in the territo- 
ry of one or more of the NAFTA countries is not more than seven percent 
(a) of the transaction value of the good determined in accordance with Schedule II 
with — to the transaction in which the producer of the good sold the good, 
adjusted to an FO.B. basis, * * * 
ROR, section 5(1)(a). Thus in order for the “Tautliner” tarpaulin system (the “good”), 
whether imported separately or as part of trailer, to qualify as an originating good under 
section 5(1)(a), it is necessary to determine the transaction value of the good in accordance 
with Schedule II, then determine in accordance with Schedule VIII whether the value of 
the non-originating materials used in the production of the good is not more than seven 
percent of the good’s transaction value. 

We have enclosed copies of section 5(1), Schedule II and Schedule VIII in order to assist 
you in determining whether the Tautliner tarpaulin system qualifies as an originating 
good under NAFTA. If you wish U.S. Customs to make this determination, in resubmitting 
your ruling request, please provide us with sufficient information to calculate the transac- 
tion value of the good in accordance with Schedule II, and the value of non-originating ma- 
terials in accordance with Schedule VIII. 19 C.ER. § 181.93(b)(2)(i). 


Holding 


HRL 956604 is modified in conformity with the foregoing. If the value of the non-origi- 
nating materials used in the production of the good that do not undergo a change in classifi- 
cation is not more than seven percent of the transaction value of the tarpaulin system, 
determined in accordance with Schedule II, the system qualifies as an originating good in 
accordance with section 5(1)(a) of the ROR. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION AND REVOCATION OF 
CUSTOMS RULING LETTERS RELATING TO ASSISTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of valuation 
ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises parties 
that Customs intends to modify or revoke five ruling letters concerning 
the valuation of merchandise for which the buyer of imported merchan- 
dise has provided assists. Comments are invited regarding the correct- 
ness of the proposed rulings. 


DATE: Comments must be received on or before June 16, 1995. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Value Branch, 1301 
Constitution Avenue, NW (Franklin Court), Washington, DC 20229. 
Comments submitted may be inspected at the Regulations Branch, Of- 
fice of Regulations and Rulings, located at Franklin Court, 1099 14th 
St., NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Lenny Feldman, Value 
Branch, Office of Regulations and Rulings (202) 482-7010. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
In the following Headquarters Ruling Letters (HRLs) issued by the 

Director, Commercial Rulings Division, Office of Regulations and 
Rulings: 

a. HRL 544662, issued March 18, 1994, 

b. HRL 544758, issued February 21, 1992, 

c. HRL 543831, issued January 25, 1988, 

d. HRL 543623, issued November 4, 1985, and 

e. HRL 543093, issued April 30, 1984, 


it was held that the costs for materials that were destroyed, scrapped, 
and/or lost were not assists pursuant to section 402(b) of the Tariff Act 
of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codi- 
fied at 19 U.S.C. 1401a. On this basis, the value of such materials was not 
included in the customs value of the imported merchandise. These rul- 
ing letters are set forth in Attachments A, B, C, D, and E to this docu- 
ment. 


Section 402(h)(1)(A) of the TAA provides, in pertinent part, as 
follows: 


The term ‘assist’ means any of the following if supplied directly 
or indirectly, and free of charge or at reduced cost, by the buyer of 
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imported merchandise for use in connection with the production or 
the sale for export to the United States of the merchandise: 

(i) Materials, components, parts, and similar items incorpo- 
rated in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the produc- 
tion of the imported merchandise. 

(iii) Merchandise consumed in the production of the im- 
ported merchandise. 

(iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the im- 
ported merchandise. 


Furthermore, the TAA Statement of Administrative Action (SAA) 
and section 152.103(d)(1), Customs Regulations (19 CFR 152.103(d) 
(1)), set forth the manner in which assists are to be valued. In particular, 
section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar 
items incorporated in the imported merchandise, or items con- 
sumed in the production of the imported merchandise, acquired by 
the buyer from an unrelated seller, the value of the assist is the cost 
of its acquisition. If the assist were produced by the buyer or a per- 
son related to the buyer, its value would be the cost of its produc- 
tion. In either case, the value of the assist would include 
transportation costs to the place of production. 


Customs intends to modify or revoke the above referenced rulings 
and issue ruling letters holding that once it is determined that an item 
meets the definition of an assist, pursuant to section 402(h)(1)(A), the 
final part of the inquiry concerns the cost of acquisition or production of 
that assist. No authority exists in either the law or regulations to adjust 
this cost for destroyed, scrapped or lost materials. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed rulings modifying or revoking 
the HRLs are set forth in Attachments F, G, H, I, and J to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 1, 1995. 


THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, March 18, 1994. 


VAL CO:R:C:V 544662 CRS 


Category: Valuation 
AREA DIRECTOR OF CUSTOMS 


NEw YORK SEAPORT 
US. CusToMS SERVICE 
6 World Trade Center 
New York, NY 10048 


Re: Internal advice request 62/91; Pre-Penalty Case 89-1001-24007. 


DEAR MADAM: 

Thisis in reply to the subject internal advice request, filed on behalf of Baby Togs, Inc., by 
counsel Sharretts, Paley, Carter & Blauvelt, PC., on February 22, 1991. In addition, a sub- 
mission dated June 14, 1991, was filed in response to the pre-penalty case referred to above. 
The file contains voluminous correspondence on this matter including submissions dated, 
respectively, March 6, 1986, March 10, 1989, and September 12, 1989. Meetings to discuss 
this matter were held with counsel on July 30, 1992, and January 25, 1994. The latter meet- 
ing was attended by arepresentative from the Regulatory Audit Division, New York, and by 
a Headquarters representative of the Office of Regulatory Audit. Our comments in regard 
to the appraisement issues raised in the internal advice request follow. We regret the delay 
in responding. 

Facts: 


Baby Togs imports children’s wearing apparel from its wholly-owned Philippine subsid- 
iary, Novelty Philippines, Inc. (“NPI”). Baby Togs Supplies NPI with fabric, trim and ac- 
cessories on a consignment basis, which materials NPI uses to manufacture wearing 
apparel. The invoices that accompany NPI’s shipments state a dollar value for each style of 
garment; however, this amount is not actually paid by the importer. Instead the buyer 
makes regular payments to NPI in varying amounts in addition to furnishing NPI with the 
materials specified above. 

In 1988 the Regulatory Audit Division, New York (the “auditors”), audited entries filed 
by Baby Togs between May 1, 1980, and April 30, 1985. The auditors concluded that Baby 
Togs undervalued entries filed during the period in question by $15,182,621.00, resulting 
in a loss of revenue of $4,961,623.00 (Audit Report 2-88-CEF-03, dated March 2, 1988, at 
13). Specifically, the audit report identified the following areas in which Baby Togs’ costs 
were undervalued: “material assists,” undervalued by $550,667.00; “labor, overhead and 
profit,” undervalued by $3,857,029.00; “assists,” undervalued by $7,139,747.00; and “se- 
cond quality” merchandise, undervalued by $3,635,168.00. 

In response, Baby Togs filed a prior disclosure and tendered a total of $2,000,000.00, in 
checks of equal amount dated July 2, 1985, and September 3, 1985. The auditors subse- 
quently revised their calculations and determined that the actual undervaluation was 
$8,329,232.00, resulting in a loss of duty was:$2,719,494.00. The amount of material un- 
dervaluation remained unchanged; however, the undervaluation of labor, overhead and 
profit was revised downward to $3,079,296.00, and the undervaluation of assists was re- 
duced to $4,699,259.00. The undervaluation of “second quality” merchandise was elimi- 
nated from the loss of duty calculation. In a letter dated May 23, 1991, counsel tendered a 
check for an additional $719,494.00, on behalf of Baby Togs. This payment perfected the 
prior disclosure. Pursuant to a pre-penalty notice dated June 5, 1991 (which superseded 
the original pre-penalty notice of January 11, 1991), the amount of the proposed monetary 
penalty relating to this matter was set at $2,719,494.00. 

In its submissions of February 22, and June 14, 1991, counsel takes issue with the audit 
findings. First, it maintains that in calculating the value of material assists provided by 
Baby Togs to NPI, the audit overstated Baby Togs’s material costs by $4,749,009.00. Se- 
cond, in regard to labor, overhead and profit, counsel contends that certain packing costs, 
penalty payments, supervisory charges and tax credits should not be included in the ap- 
praised value of the merchandise. Finally, counsel assets that the audit report overstates 
the value of certain other assists. In light of the above, counsel maintains that Baby Togs’ 
entries during the period in question reflect a loss of revenue of no more than $581,275.00, 
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rather than the loss of $2,719,494.00 determined by the audit. Counsel therefore content 
that Baby Togs is entitled to a refund of at least $2,133,867.00. 

Furthermore, while the issue of second quality merchandise was dropped from the pre- 
penalty case, counsel urges in regard to future shipments that Customs “continue its long- 


standing practice of appraising Baby Togs’ ‘seconds’ at 50 percent of the value of its first 
quality garments.” 


Issues: 


The appraisement issues presented by the instant advice internal request are: (1) wheth- 
er transaction value is the appropriate basis of appraisement; (2) whether the amount of 
the undervaluations determined pursuant to the audit report are properly included in the 
transaction value of entries filed by Baby Togs during the period in question; and 
(3) whether second quality merchandise should be appraised at fifty percent of the value of 
first quality garments? 


Law and Analysis: 


Merchandise imported into the United States is appraised in accordance with section 
402 of the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (the TAA; 
19 U.S.C. § 1401a). The preferred method of appraisement under the TAA is transaction 
value, defined as “the price actually paid or payable for the merchandise when sold for ex- 
portation to the United States,” plus certain additions, including packing and the value, 
apportioned as appropriate, of any assist. 19 U.S.C. § 1401a(b)(1). 

However, imported merchandise is appraised under transaction value only if the buyer 
and seller are not related, or if they are related, the transaction value is deemed acceptable. 
Section 402(b)(2)(B) of the TAA provides that a transaction value between a related buyer 
and seller is acceptable if the circumstances of sale indicate that the relationship did not 
influence the price actually paid or payable. Alternatively, a transaction value between re- 
lated is acceptable if it closely approximates, inter alia, the deductive or computed value 
(test values) for identical or similar merchandise. 19 U.S.C. § 1401a(b)(2)(B). 

NPIlis Baby Togs’s wholly-owned subsidiary. Accordingly, NPI and Baby Togs are related 
parties within the meaning of section 402(g) of the TAA which provides, inter alia, that an 
organization, and any person directly or indirectly owning, controlling, or holding with 
power to vote, 5 percent or more of the outstanding voting stock or shares of that organiza- 
tion, are related. 19 U.S.C 1401a(g)(1)(F). 

In the instant case the “circumstances of sale” between Baby Togs and NPI do not vali- 
date the use of the transaction value. For example, we understand that payments by Baby 
Togs to NPI bear no direct relationship to the invoice value of the imported merchandise. 
Moreover, the manner in which Baby Togs invoices “second quality” merchandise suggests 
that the relationship influences the price actually paid or payable. However, the Area Di- 
rector, Newark, New Jersey, has advised that the transfer prices, i.e., the invoice values of 
the entries in question, closely approximates the computed value of identical merchandise. 
The situation is similar to that in Headquarters Ruling Letter (HRL) 542580 (also cited as 
TAA No.41) dated November 4, 1981. There the transfer price represented the seller’s full 
cost of materials, direct labor, overhead, and general expenses and profit. Accordingly, we 
held that the transfer price would closely approximate the computed value of identical mer- 
chandise, thereby validating the use of transaction value. It was first necessary actually to 
appraise an initial importation on the basis of computed value in order to establish the test 
value. See also, HRL 544375 dated July 16, 1990. 

Similarly, the transfer prices of the imported garments in the instant case were 
compared to previously accepted computed values. Asa result of this comparison the trans- 
fer prices were determined closely to approximate the computed value of identical mer- 
chandise, provided certain additions were made to the invoice prices. Accordingly, 
transaction value is an acceptable basis on which to appraise the entries in question. 

As stated above, transaction value is defined as the price actually paid or payable for the 
merchandise when sold for exportation to the United States. For the purposes of section 
402, the term “price actually paid or payable” is defined as follows: 


(A) The term “price actually paid or payable” means the total payment (whether di- 
rect or indirect, and exclusive of any costs, charges, or expenses incurred for trans- 
portation, insurance and related services incident to the international shipment of the 
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merchandise from the country of exportation to the place of importation in the United 
States) made, or to be made, for imported merchandise by the buyer to, or for the bene- 
fit of the seller. 


19 U.S.C. § 1401a(b)(4)(A). 


MATERIAL COSTS 


Baby Togs provides NPI, the seller, with materials used in the production of finished gar- 
ments including fabric, trim and accessories. The audit reports concludes that Baby Togs’ 
claim in regard to material losses should not be allowed because the adjustments to the 
books were made after the date of the audit and are not supported by documentary evi- 
dence. However, counsel contends that the audit report overstates Baby Togs’ material 
costs by not including these adjustments and submits that this position is supported by 
NPI’s accounts. Specifically, counsel assets that material losses should not be included in 
the value of assists furnished by Baby Togs. The material losses are allegedly attributable 
to: (1) year-end adjustments to inventory, lost garments charged to contractors, the cost of 
yarn burned in 1982, and thread not included in 1984 inventory; (2) adjustments for mate- 
rials returned to Baby Togs; (3) samples; (4) credit memos on Baby Togs’ books; (5) differ- 
ences reflected on a discrepancy report totaling $25,639 (Exhibit 22 of counsel’s 
submission of June 14, 1991); and (6) adjustments in regard to Baby Togs’ invoice no. 
83/4525 (Exhibit C). Submission of June 14, 1991, at 8-10. 

The term “assist” refers to certain items supplied directly or indirectly, and free of 
charge or at a reduced cost, by Baby Togs of imported merchandise for use in connection 
with the sale for export to U.S. of the merchandise. Under transaction value, the value of 
assists, apportioned as appropriate, are an addition to the price actually paid or payable. 
Pursuant to section 402(h)(i) of the TAA the term “assist” includes, inter alia, “materials, 
components, parts, and similar items incorporated in the imported merchandise.” 
19 U.S.C. § 1401a(h)(i). The materials furnished by Baby Togs to NPI include fabric, trim 
and accessories incorporated in the imported merchandise. Accordingly, the materials fur- 
nished by Baby Togs constitute assists. 

The audit report notes that one adjustment to the cost of material assists was made for a 
shipment that had been highjacked. This adjustment was documented by an insurance 
claim. Nevertheless. in regard to the balance of the material assist costs, the audit report 
states that the claimed adjustments were not reflected in Baby Togs’ accounts as of the date 
of the audit and, consequently, were disallowed. This issue was extensively discussed at the 
January 25, 1991, meeting. In support of Baby Togs’ position, counsel submitted documen- 
tation consisting of excerpts from NPI’s December 31st and January 1st trial balances for 
the period in question. Counsel has also cited HRL 543093 for the proposition that materi- 
als that are destroyed, scrapped, lost and are not physically incorporated into imported 
merchandise are not assists under the TAA. 

In light of the information presented by counsel we are persuaded that the claimed ad- 
justments were properly recorded on the books of NPI and that Baby Togs’ material assists 
were therefore not overstated. Consequently, pursuant to HRL 543093, the value of the 
materials destroyed and not otherwise incorporated into merchandise imported during the 
period in question, viz., $550,677.00, should not be included in the appraised value of the 
imported merchandise. 


LABOR, OVERHEAD AND PROFIT 


Counsel contends that certain other costs identified generally by the audit report under 
the rubric of “labor, overhead and profit” should not be included in the appraised value of 
the imported merchandise. These include the cost of “Redipak” packing, and van stuffing 
and palletizing, as well as certain fines and penalties, supervisory charges and tax credits. 

The “Redipak” process is undertaken after finished garments made by NPI come off the 
assembly line and have been packed in cartons of twenty or more dozen per carton. From 
the assembly line the cartons containing the garments are taken toan apparently adjoining 
or nearby location within the plant, and unpacked. There the garments are placed on hang- 
ers, wrapped with tissue paper, placed in polybags and packed in boxes holding between six 
and twelve garments. The costs of the “Redipak” process are borne by Baby Togs and the 
service is performed at its request 

Counsel maintains that the finished garments are packed in seaworthy condition, 
packed ready for shipment to the U.S. before the additional process of preparing them for 
retail display is undertaken, i.e., before they are submitted to the “Redipak” process. In 








U.S. CUSTOMS SERVICE 35 


support of this position counsel cites HRL 542957 dated November 26, 1982, HRL 543026 
dated March 17, 1983, and HRL543985 dated February 1, 1988. These rulings hold general- 
ly that where merchandise is packed in ocean containers, on hangers, on racks, in condition 
ready for shipment to the U.S., payments to third parties for a vacuum packing operation 
similar to “Redipak” would not be included in the appraised value of the imported mer- 
chandise. consequently, counsel asserts that the cost of the “Redipak” process is not in- 
cluded in the transaction value of the imported merchandise. 

Packing costs are an addition to the price actually paid or payable (19 U.S.C. 
§ 1401a(b)(1)(A)) and are defined by section 152.102, Customs Regulations which 
provides: 


(e) Packing costs. “Packing costs” means the total cost of all containers (exclusive of 
instruments of international traffic) and coverings of whatever nature and of packing, 
whether for labor or materials, used in placing merchandise in condition, packed ready 
for shipment to the United States. 


19 C.ER. § 152.102(e). 

In HRL 542834 dated July 20, 1982 (TAA No. 49) aseller of imported merchandise placed 
goods on racks or hangars at the factory. In a separate transaction, the importer/buyer of 
the merchandise contracted with an unrelated third party to collect the goods from the sell- 
er, deliver them to a packaging plant where they were vacuum packed and placed in export 
containers or on pallets, and then deliver them to a carrier for international shipment cit- 
ing to a prior ruling (HRL 400077), we noted that the importer/buyer had the burden of 
establishing that the merchandise is packed ready for shipment, i.e., in a seaworthy condi- 
tion, prior to being placed in a container. Based on the facts in HRL 542834 we held that the 
merchandise was not packed ready for shipment and, therefore, that the cost of vacuum 
packing, etc., were part of packing costs and should he included in the appraised value of the 
merchandise. See also HRL 544993 dated October 9, 1992. 

In the instant case, the “Redipak” process is performed by NPI, Baby Togs’ wholly- 
owned subsidiary, rather than by an unrelated third party. Where we have held that the 
cost of vacuum packing was not part of the price actually paid or payable for imported mer- 
chandise, payment therefor has been made to an unrelated third party. Secondly, no docu- 
mentation or other evidence has been submitted to establish that the first packing 
operation is sufficient to place the garments in a seaworthy condition such that they would 
be considered ready for shipment to the U.S. Indeed, we are advised by the concerned Na- 
tional Import Specialist and the Office of Trade operations that what is described as the 
“bulk packing” operation is in all likelihood simply a method of moving finished garments 
from the production line to the place where the garments packed. Accordingly, counsel has 
not met the burden of establishing that the garments were packed ready for shipment prior 
to being submitted to the “Redipak” process. Thus the “Redipak” process, rather than be- 
ing additional packing, is in fact the sole method of packing the garments for shipment to 
the U.S. Packing costs are an addition to the price actually paid or payable. 19 U.S.C. 
§ 1401a(b)(1)(A). Accordingly, costs related to the “Redipak process were properly in- 
cluded in the transaction value of the entries in question. 

Counsel also maintains that the cost of “van stuffing and palletizing” performed by NPI 
should not be included in transaction value. These amounts include the cost of placing Re- 
dipak cartons on pallets, strapping the cartons to the pallets, and placing the pallets into 
vans or containers. In support of its position counsel cites HRL 543518 dated September 3, 
1985, in which we held that certain loading charges were incidental to international ship- 
ment and therefore not dutiable. We note, however, that our decision in that case was in- 
fluenced by the fact that in some instances the loading charges were included as an 
indivisible amount in the freight charges. This is not the case here. Moreover, in HRL 
542834 we stated that the placement of merchandise on pallets should be included in the 
addition for packing since the cost was incident to placing the merchandise in condition, 
packed, ready for shipment to the U.S. Accordingly, it our position that the van stuffing and 
palletizing costs are incident to placing the garments in condition, packed ready for ship- 
ment and are part of the price actually paid or payable. 

The final elements of the “labor, overhead and profit” category identified in the audit re- 
port consist of amounts for fines and penalties, supervisory charges, and “BOI tax credits.” 
Based on the information presented by counsel it is our position that these amounts should 
be included in the appraised value of the merchandise. 
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ASSISTS 


The auditors initially determined that Baby Togs undervalued “assists,” other than ma- 
terial assists totaling $7,139,747.00. Subsequently it was determined that $2,440,488.00 
relating to supervisory salaries was not dutiable, thereby reducing the undervaluation of 
“assists” to $4,699,259.00. Letter from Fines, Penalties and Forfeitures dated April 22, 
1991. Counsel has stated that “[i]ncluded in this total are certain costs relating to insur- 
ance, equipment, parts, and salaries, all of which Baby Togs agrees are dutiable.” Submis- 
sion of June 14, 1991, at 21-22. Since counsel has not raised any further questions 
concerning the inclusion of these costs we have no further comments in regard to this 
issue. 


DEFECTIVE MERCHANDISE 


In its submission of February 22, 1991, counsel raised a question in regard to the valua- 
tion of second quality garments which it states that Baby Togs resells in the U.S. at fifty 
percent of the regular sales price for such garments. Baby Togs entered these second quali- 
ty garments at reduced values, generally fifty percent of first quality merchandise. Counsel 
stated that this practice was disclosed to, and accepted by, Customs at the time of entry, and 
therefore maintained that customs should abandon its claim for increased duties in this 
regard. 

This claim was in fact dropped from the pre-penalty proceeding. Nevertheless, in its sub- 
mission of June 14, 1991, counsel states that “[w]hile the Customs Service has agreed that 
the penalty period loss of revenue should not be increased to reflect first quality prices for 
second quality goods * * * it is our understanding that [Customs] wished to revisit this is- 
sue in the context of current shipments.” Submission of June 14, 1991, at 33-34. In view of 
this, counsel restated its contention that Baby Togs’ practice of entering “second quality” 
merchandise at fifty percent of the value of first quality merchandise was in conformity 
with the law and regulations. 

Baby Togs’ merchandise is appraised under transaction value, i.e., on the basis of the 
price actually paid or payable by the buyer to the seller, plus the enumerated additions, to 
the extent applicable, but exclusive of the cost of international transport: Section 402 ofthe 
TAA does not distinguish between different classes of merchandise, e.g., between first and 
second quality goods. Accordingly, there is no authority under the TAA for Baby Togs to 
enter is “second quality” merchandise at fifty percent of the value of first quality merchan- 
dise. However, when imported merchandise is defective, an allowance may he made. 

In this regard, section 158.12, Customs Regulations (19C.FR. § 158.12), provides in per- 
tinent part: 


(a) Allowance in value. Merchandise which is subject to ad valorem or compound 
duties and found by the district director to be partially damaged at the time of importa- 
tion shall be appraised in its condition as imported, with an allowance made in the val- 
ue to the extent of the damage * * *. 


In order for an allowance to be made the buyer/importer must provide customs with clear 
and convincing evidence to support a claim that merchandise purchased and appraised as 
one quality was in fact of a lesser quality. C.S.D. 8-12, 18 Cus. B. & Dec. 849, 852 (1984). If 
there is nothing to substantiate an assertion that merchandise is defective, then no allow- 
ance may be made. HRL 544879 dated April 3, 1989. 

Accordingly, in regard to future entries, unless Baby Togs presents acceptable evidence 
that merchandise is in fact defective, no allowance in value may be made. 


Holding: 

Thetransfer price between Baby Togs and NPI closely approximates the computed value 
of identical merchandise and transaction value is therefore the appropriate basis of ap- 
praisement for Baby Togs’ entries during the period in question. 

The adjustments to the value of the material assists at issue were properly recorded out 
NPI’s hooks and do not represent the undervaluation of the entries in question. Similarly, 
amounts for fines and penalties, supervisory charges, and BOI tax credit, identified in the 
audit report under the general heading of “labor, overhead and profit,” should not be in- 
cluded in the undervaluation of the entries in question. 

Packing expenses as represented by charges for the “Redipak” process and for “van 
stuffing and palletizing,” which also were identified in the audit report under the general 
heading of “labor, overhead and profit,” were undervalued in the amounts specified in the 





US. CUSTOMS SERVICE 37 


audit report. Non-material “assists,” that pertain to insurance, equipment, parts and sala- 
ries, but not to supervisory salaries, were also undervalued in the amount specified by the 
audit report, as modified by the letter from Fines, Penalties and Forfeitures dated April 22, 
1991. 

Allowances for defective merchandise should be made by the concerned import specialist 
pursuant to 19 C.FR. 158.12, only on the basis of sufficient evidence. 

This decision should be mailed by your office to the internal advice requester no later 
than sixty days from the date of this letter. On that date the Office of Regulations and Rul- 
ings will take steps to make the decision available to Customs personnel via the Customs 
Rulings Module in ACS and the public via the Diskette Subscription Service, Lexis®, the 
Freedom of Information Act and other public access channels. 

Finally, since a pending action under 19 U.S.C. § 1592 is involved we would appreciate 
expedited treatment of this matter. 

THOMAS L. LOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 21, 1992. 


VAL CO:R:C:V 544758 pmh 
Category: Valuation 
JULIE WHITE 
NORDSTROM, INC. 
A/P IMportT OFFICE 
PO. Box 870 
Seattle, WA 98111 


Re: Dutiability of miscellaneous charges relating to imported fabric. 


DEAR MS. WHITE: 
This is in response to your letter of July 2, 1991 requesting a binding ruling on whether 
certain charges relating to imported fabric are dutiable. 


Facts: 


According to your letter, Nordstrom, Inc. (hereinafter referred toas “the importer”) pur- 
chases fabric from a foreign vendor and subsequently gives it to a foreign cut, make and 
trim (hereinafter “CMT”) vendor to be used in the assembly of apparel. The fabric is some- 
times insured and stored in warehouses abroad, until the CMT vendor starts production. 
The warehouse storage and insurance is at the importer’s expense. Sometimes the fabricis 
stored in warehouses of the CMT vendor and sometimes it is stored in warehouses of the 
CMT vendor and sometimes it is stored in warehouses of a third unrelated party. In some 
instances, fabric that was purchased and stored is never used. This is due to achange in the 
importer’s needs rather than to any defect. Such fabric is subsequently sold overseas at a 
much lower cost than that for which it was purchased. In addition, the importer receives a 
cut scale along with the commercial invoice from the CMT vendor. The cut scale indicated 
the quality and value of the fabric used and also indicates the number of pieces cut as 
compared to the number of pieces ultimately sent to the importer. (It is noted in your sub- 
mission that the reason for a discrepancy between pieces cut and pieces sent is defective 
fabric, e.g., stain, tear, cutting error. 

Issues: 

Whether the monthly warehousIng charge and associated insurance storage charge are 
dutiable. 

Whether the unused fabric that is sold overseas at a lower price than the purchase price, 
is dutiable; and if so, at which value, the purchase price or the lower, subsequent sale price. 

Whether the value of the non-imported, defective fabric identified on the cut scale is 
dutiable. 
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Law and Analysis: 


For the purposes of this ruling request, we are assuming that none of the parties to the 
transaction are related within the meaning of section 402(g) of the Tariff Act of 1989, as 
amended by the Trade Agreements Act of 1979 (TAA). 

The primary basis of appraisement is transaction value pursuant to section 402(b) of the 
TAA. Transaction value is defined as the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States,” plus certain enumerated additions, 
one of which is the value of any assist. Section 402(h) of the TAA provides for the following: 


The term ‘assist’ means any of the following if supplied directly or indirectly, and free 
of charge or at reduced cost by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials, components, parts and similar items incorporated in the im- 
ported merchandise. 


Based upon the information provided in your letter, we find that the transaction between 
the importer and the CMT vendor represents a sale for exportation to the United States, 
under section 402(b) of the TAA, and may, be the basis for a proper transaction value. 

The fabric that is provided to the CMT vendor constitutes an assist, the value of which 
will be represented by the sum of the price paid to the foreign manufacturer to purchase the 
fabric and the transportation and related costs incurred in shipping one fabric from the 
place of manufacture to the CMT vendor. (See the Statement of Administrative Action.) 

With regard to the first issue, you have indicated two possible scenarios: in one the im- 
porter pays the warehousing and related insurance charge to a third unrelated party. In the 
other, the importer pays the warehousing and related insurance charge to the seller. In the 
first scenario the warehousing and insurance charges are not dutiable. Customs has held 
that when warehousing charges are paid separately to a third party, unrelated to the seller, 
such charges are not part of the price actually paid or payable. (See Headquarters Ruling 
Letter 543569, dated July 16, 1985.) 

In the second scenario, the warehousing and related insurance charges would be duti- 
able. In that regard, we note that the price actually paid or payable is defined in section 
402(b)(4)(A) of the TAA as: “the total payment (whether direct or indirect * * *) made, orto 
be made, for the imported merchandise by the buyer to, or for the benefit of, the seller.” 
Accordingly, in Generra Sportswear Company v. United States, Slip Op. 89-1652 (1990), 
the court held that it was reasonable for Customs to conclude that the entire payment 
made to the seller for quota charges, was “for imported merchandise” within the meaning 
of subsection 1401(b)(4)(A). This is in keeping with our position previously set forth in 
TAA #6 that all moneys paid to the foreign seller are part of the price actually paid or pay- 
able. More specifically, Customs held in HRL 543501, dated May 2, 1985, that payments 
made to the seller of the imported merchandise for warehousing and storage charges are 
part of the price actually paid or payable. Consequently, we find that in those instances 
where the importer pays the seller warehousing and related insurance charges, such 
charges are part of the price actually paid or payable. 

With regard to the second issue, we find that the non-defective fabric that is not used, but 
rather resold abroad, is never imported into the United States and is not part of the assist 
provided to the CMT vendor. Therefore, we find that the value of the unused fabric is not 
included in the transaction value of the imported product. 

Lastly, with regard to the third issue, we note that Customs specifically held in HRL 
543924, dated May 29, 1987, that excess fabric which is not utilized or otherwise incorpo- 
rated into the final imported merchandise is not considered to be an assist. Therefore, that 
fabric which is not used by the CMT vendor and, therefore, never imported, does not consti- 
tute part of the dutiable value of the assist. 


Holding: 


Under the circumstances of this case and for the reasons cited above, we find that ware- 
housing and associated insurance charges are not dutiable when such charges are paid toa 
third party unrelated to the seller. When warehousing and associated insurance charges 
are paid to the seller, such costs are dutiable as part of the price actually paid or payable. 
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Unused, non-defective fabric that is purchased abroad, resold abroad and never im- 
ported is not dutiable. 
Fabric purchased abroad and provided to CMT vendor, whichis neither used nor incorpo- 
rated into the final imported merchandise is not considered to be an assist. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 25, 1988. 
CLA-2 CO:R:CV:V 543831 CW 
DISTRICT DIRECTOR OF CUSTOMS 
San Francisco, CA 94126 


Re: Application for further review of Protest No. 2809-4-001046. 


DEAR SIR: 

The above-referenced protest concerns the proper appraisement of certain integrated 
circuit devices imported in 1982 by Inmos Corporation (the protestant) from the Philip- 
pines. The first of the two issues raised by the protestant concerns whether the value of 
certain dutiable assists (integrated circuit components furnished free of charge by, the im- 
porter to the Philippine assembler, Dynetics, mc.) includes the value of rejected, lost or de- 
stroyed components. The second issue relates to whether transaction value under section 
402(b), Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA; 19 U.S.C. 
1401a(b)), should be based upon the invoice price from the foreign assembler to its related 
firm in the United States, Interlek, Inc. (hereinafter referred to as “U.S. firm”), or by the 
invoice price from the US. firm to the importer, Inmos Corporation. The importer is not 
related to either the foreign assembler or the U.S. firms. 

In regard to the first issue, your office now agrees with the protestant that the cost of 
rejected, lost or destroyed components should not be included in the value of the subject 
assists, noting Legal Determination 84-0083 dated September 21, 1984 (543093). There- 
fore, the portion of the protest relating to this issue should be granted. 

The second issue was previously raised by the protestant in Internal Advice Request No. 
92-84, which was forwarded to this office by the District Director, Great Fails, Montana, 
and concerned identical importations through the Denver, Colorado, port of entry. Our de- 
cision in that case, dated December 14, 1984 (543407, copy enclosed), stated that if the 
transactions between the Philippine assembler and the related U.S. firm were bona fide 
sales, then transaction value would be based upon the invoice price between the related 
parties, assuming that that price is “acceptable” within the meaning of section 
402(b)(2)(B) of the TAA. However, we further stated that if the related-party transactions 
were not bona fide sales (i.e., the U.S. firm acted merely as the assembler’s sales agent), 
then transaction value would be represented by the invoice price between the related par- 
ties, plus the amount of the selling commission paid to the U.S. firm. Under these circum- 
stances, the selling commission would equal the difference between the assembler’s 
invoice price and the U.S. firm’s invoice price to the importer, resulting in an appraised val- 
ue equal to the latter invoice price. Our December 14, 1984, decision indicated that we were 
unable to determine from the limited information in the record concerning this issue 
whether the transactions between the related parties constituted bona fide sales. 

We understand that on the basis of that decision, the District Director, Great Falls, deter- 
mined that the related-party transactions were not bona fide sales and, as a result, the af- 
fected merchandise was appraised under transaction value at the higher invoice price to 
the importer. It is also the opinion of your office that the U.S. firm acts merely as the foreign 
assembler’s sales agent in this country and that transaction value should he represented 
by the price to the importer. We note in this regard that protestant’s assertion that ap- 
praisements of this merchandise by your office are inconsistent with appraisements of 
identical merchandise by the office of the District Director, Great Falls, appears to be 
incorrect. 








40 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 20, MAY 17, 1995 


Protestant’s submissions in support of its internal advice request have also been sub- 
mitted in support of this protest. No additional information or evidence concerning the 
bona fides of the alleged sales between the related parties has been furnished. As a result, 
we have no basis upon which to question your office’s determination that the transactions 
between the foreign assembler and its related U.S. firm do not constitute bona fide sales. 
Consequently, it is our opinion that transaction value for the merchandise subject to this 
protest should he based upon the invoice price to the importer. 

You are directed to deny the portion of the protest relating to the second issue. A copy of 
this decision should he attached to the Form 19, Notice of Action, to he sent to the 
protestant. 

JOHN DURANT, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, November 4, 1985. 

CLA-2 CO:R:CV:V 543623 CW 
Mr. ARTHUR L. LITMAN 
PRESIDENT 
CASTELAZO & ASSOCIATES 
5420 West 104th Street 
Los Angeles, CA 90045 


DEAR MR. LITMAN: 


This is in response to your letter of August 28, 1985, in which you inquire as to the appli- 
cability ofa ruling dated April 30, 1984 (543093), toa prospective transaction involving one 
of your clients. The referenced ruling involved an importer who furnished integrated cir- 
cuits and similar components free of charge to Far East assemblers of video computer sys- 
tems and related articles. The issue in that ruling was whether components which were 
rejected, scrapped or lost during the assembly process were assists under the definition of 
that term in section 402(h)(1)(A) ofthe Trade Agreements Act of 1979 (TAA). Weconcluded 
that components which are destroyed, scrapped or lost and which are not physically incor- 
porated into the imported articles are not assists under the TAA. 

You state that your client will be furnishing plastic in resin form toa foreign manufactur- 
er free of charge. The resin will be used in a plastic injection molding machine to produce 
plastic products which will be imported into the United States. You ask whether the “value 
of the assist is based upon the actual amount of plastic resin used in the finished products 
or must reflect the yielded value including pro-rated waste, scrap, shrinkage and rejected 
items.” 

Section 402(h)(1)(A) defines assists as: 


* * * any of the following if supplied directly or indirectly, and free of charge or at re- 
duced cost, by the buyer of imported merchandise for use in connection with the pro- 
duction or the sale for export to the United States of the merchandise. 


(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise. 


(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering, development, artwork, design work, and plans and sketches 
that are undertaken elsewhere than in the United States and are necessary for 
the production of the imported merchandise. 


The components described in our April 30, 1984, ruling are included in the first category 
described above (subparagraph (A)(i)). Inour opinion, plasticresin furnished free of charge 
to a foreign manufacturer by the importer of plastic products made from that resin also 
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would be included in the first category to the extent that the resin is not consumed in the 
production of the finished products. Resin which is consumed during the production pro- 
cess would be included in the third category described above (subparagraph (A)(iii)). 

Consequently, in conformance with the holding in our April 30, 1984, ruling, we conclude 
that plastic resin which is rejected, scrapped or lost during the production process, and 
which is not physically incorporated into the imported articles, would not constitute an as- 
sist under the TAA. However, resin which is consumed during the production of the plastic 
products would constitute an assist under section 402(h)(1)(A)(iii) of the TAA. 

Harvey B. Fox, 
Director, 
Classification and Value Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, April 30, 1984. 
CLA-2 CO:R:CV:V 543093 MK 
TO: Deputy Regional Commissioner 
Regulatory Audit 
Pacific Region 


FROM: Director, Classification and Value Division 


SUBJECT: Dutiable status of yield loss under the Trade Agreements Act 1979; L.A. 
109/83. 

This refers to your memorandums of May 23, 1983, and February 29, 1984, and asubmis- 
sion from the attorney for (the importer) requesting Internal Advice concerning the treat- 
ment of yield loss under the following facts. 

The importer consigns integrated circuits and similar components free of charge to Far 
East assemblers of video computer systems and related articles. The importer purchases 
the components from foreign or U.S. unrelated companies. 

The components are tested and inspected prior to use in production, and some are re- 
jected because they do not conform to the importer’s quality specifications. The importer 
also found some inventory shrinkage in a 1981 inventory of consigned materials held by the 
assemblers. 

The issue is whether these rejected or scrapped components and the inventory loss can 
be considered as assists under the Trade Agreements Act of 1979 (TAA). Assists are an 
addition to the price paid or payable under transaction value, under section 402(b)(1)(c) 
and are an element of computed value under section 402(1)(c). 

Section 402(h)(1)(A) defines assists as follows: 


(1)(A) The term ‘assists’ means any of the following if supplied directly or indirectly, 
and free of charge or at reduced cost, by the buyer of imported merchandise for use in 
connection with the production or the sale for export to the United States of the 
merchandise: 


(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise. 


(ii) Tools, dies, molds, and similar items used in the production of the imported 
merchandise. 
(iii) Merchandise consumed in the production of the imported merchandise. 
(iv) Engineering; development, artwork, design work, and plans and sketches 
that are undertaken elsew Rete than in the United States and are necessary for 
the production of the imported merchandise. 

Theimporter’s attorney argues that the common meaning of the term “incorporated” as 
used in section 402(h)(1)(A)(i) means the materials, components or parts which are actual- 
ly, physically incorporated into the imported merchandise. Components which are rejected 
during the production process and which do not actually become physically incorporated 
into the imported article do not come within the statutory definition of assists. 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 20, MAY 17, 1995 


In further support of his position he cites several Headquarters rulings (including TAA 
Nos. 2, 4, and 11) which held that only those items coming within the statutory definition of 
assists can be added to the price paid or payable under transaction value. 

You contend that the costs of yield loss and inventory loss should be part of the value of 
the components incorporated into the imported articles. You point out that, based on yield 
experience, the importer provides the assemblers with 103-105 percent of the components 
needed to produce the imported merchandise. The extra 3-5 percent provides a safety al- 
lowance for components rejected prior to, or damaged during assembly. You cite Legal De- 
termination 3664-01, dated May 20, 1976, which in part held that where the yield loss of a 
specific type of U.S. component can be determined with reasonable accuracy, the cost of 
that component assembled into an imported article should include the cost of yielded com- 
ponents applicable to that article. 

You also cite TAA No. 53, which stated that the TAA made no changes to the provisions of 
law cited in the ruling, relating to item 807.00, TSUS, and you refer to generally accepted 
accounting principles relating to standard material costs. Such costs, which are the prod- 
uct of two separate factors—quantity and price, should include allowances for scrap and 
other losses as is stated in an accounting handbook, parts of which you quote. 

The key to the whole issue, in your opinion, is the fact that extra or yielded quantities of 
components (more than 100 percent) are needed in manufacturing to cover unavoidable 
losses. You believe the value of an assist for components incorporated into imported prod- 
ucts is equal to the acquisition costs times the yielded quantities, plus transportation costs 
to the place of production. 

Prior to the effective date of the TAA, section 402 of the tariff act did not define the term 
“assists.” Court decisions and Headquarters rulings considered assists to be anything of 
value which was acquired by or furnished to a foreign manufacturer, producer, or assem- 
bler at less than full cost or value, which was used to produce the imported article. Also, 
prior to the TAA, most assembled merchandise was appraised under constructed value (or 
cost of production) because export value was generally found to be inapplicable to as- 
sembled merchandise (See section 10.18(b), Customs Regulations). 

As stated in Ford Motor Company v. United States, A.R.D. 9 (1952), the purpose of the 
constructed value statute was “* * * to derive not the manufacturer’s actual cost, but the 
actual cost of manufacture.” Similarly, the case of Goodrich Gulf Chemicals, Inc. v. United 
States, R.D. 11733 (1971), stated that “The constructed value and cost of production for- 
mulas are designed, under their respective statutes, to embrace all expenses of manufac- 
ture or fabrication of an article, whether borne by the manufacturer or the purchaser.” 

Under the rationale of these and many similar decisions, and the broad statutory lan- 
guage which provided that cost of production and constructed value included the cost of 
materials employed in producing such or similar merchandise, we included the cost or val- 
ue of scrapped components as part of the cost of materials. 

The TAA defines assists and excludes from that definition certain things which were for- 
merly treated as assists. Also, under TAA No. 2, we contemplated the use of transaction 
value (the counterpart of export value) as the primary basis of appraisement for merchan- 
dise eligible for item 807.00 treatment. The Statement of Administrative Action, which has 
the force and effect of law, anticipated that computed value (the counterpart of cost of pro- 
duction and constructed value) “* * * will generally be-limited to those cases where the 
buyer and seller are related and the producer is prepared to supply to United States author- 
ity the necessary, cost information and to provide facilities for any subsequent verification 
which may be necessary. 

From this discussion, it becomes apparent that many court decisions and Headquarters 
rulings which were valid prior to the TAA cannot be regarded as precedents under the TAA. 
The Legal Determination you cite is acase in point. TAA No. 53 concerned the dutiable sta- 
tus of freight costs of U.S. components supplied free of charge to foreign assemblers. The 
ruling cited item 807.00, the TSUS headnote cited therein, and section 10.17, Customs 
Regulations, all of which, we said, were unchanged by the TAA. That ruling is not relevant 
to this decision because the cited provisions do not deal with the valuation of assembled 
articles. This is covered in sections 10.18 and 10.19 of the regulations which for the most 
part, reflect pre-TAA law. 

Finally, even though the importer’s accounting records for its consigned components re- 
flect yielded costs, which practice conforms to generally accepted accounting principles, 
that fact should not be determinative of the issue in this case. 








U.S. CUSTOMS SERVICE 43 


While the TAA emphasis on generally accepted accounting principles is an integral part 
of the law, those principles are not a separate basis of appraisement. The law requires us to 
accept information in the form submitted when it is submitted in accordance with general- 
ly accepted accounting principles, but we do not have to appraise merchandise on the basis 
ofthat information simply because it conforms to generally accepted accounting principles. 
pm: the importer’s accounting methods cannot serve to broaden the statutory definition 
of assists. 

Since Congress, in enacting the TAA, defined assists and excluded from that definition 
certain items and services which were, under court decisions and Headquarters rulings, 
formerly considered to be assists, Headquarters has followed the Congressional intent to 
narrow the assist concept and has held that if an item is not included in the definition it is 
not an assist. See, for example, TAA Nos. 2, 4, 11, and 20. 

In conformity with our policy to adhere to the statutory definition, we conclude, in agree- 
ment with theimporter’s attorney, that components which are destroyed, scrapped, or lost, 
and which are not physically incorporated into the imported article are not assists under 
the TAA. 

Please send the importer’s attorney a copy of this decision. 

IRVING W. SMITH, 
(for Harvey B. Fox.) 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
VAL CO:R:C:V 545909 LPF 


Category: Valuation 
AREA DIRECTOR 


NEW YORK SEAPORT 
US. CUSTOMS SERVICE 
6 World Trade Center 
New York, NY 10048 


Re: Inclusion of destroyed, scrapped, and lost materials in value of assists; modification of 
HRL 544662. 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 544662, issued March 18, 
1994, as internal advice request 62/91 filed by Sharrets, Paley, Carter & Blauvelt, PC. on 
behalf of Baby Togs, Inc. In pertinent part, it was determined in HRL 544662 that the value 
of materials destroyed or lost and not otherwise physically incorporated into the merchan- 
dise was not to be included in the transaction value of the merchandise. We have reviewed 
this portion of the decision and the proper appraisement is as follows. 


Facts: 


Baby Togs imports children’s wearing apparel from its wholly-owned Philippine subsid- 
iary, Novelty Philippines, Inc. (“NPI”). Baby Togs supplies NPI with fabric, trim and acces- 
sories on a consignment basis, which NPI uses to manufacture wearing apparel. One area 
in which the Regulatory Audit Division determined that Baby Togs undervalued its costs 
was “material assists.” However, counsel, in pertinent part, asserted that in accordance 
with HRL 543093, issued April 30, 1984, materials that are destroyed, scrapped, or lost, 
and which are not physically incorporated into the imported merchandise are not assists 
pursuant to section 402(b) of the Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979 (TAA), codified at 19 U.S.C. 1401a. On this basis, it was determined in HRL 
544662 that the value of such materials was not included in the transaction value and, con- 
sequently, that the importer did not undervalue its costs for material assists. 


Issue: 


Whether the value for the assists supplied by Baby Togs to NPI Includes amounts for 
materials which are destroyed, scrapped, or lost. 
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Law and Analysis: 


The preferred method of appraisement is transaction value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 
19 U.S.C. 1401a. Section 402(b)(1) of the TAA provides, in pertinent part, that the transac- 
tion value of imported merchandise is the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States” plus enumerated statutory additions, 
including the value, apportioned as appropriate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the following if supplied directly or indirectly, and 
free of charge or at reduced cost, by the buyer of imported merchandise for use in 
connection with the production or the sale for export to the United States of the 
merchandise: 


(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise * * *. 

Although the above referenced section of the TAA indicates when items meet the defini- 
tion of an assist, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


Ifthe assist consists of materials, components, arts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Upon review, it is our position that once it is determined, pursuant to section 
402(h)(1)(A), that an item meets the definition of an assist, the final part of the inquiry 
concerns the cost of acquisition or production of that assist. No authority exists in either 
the law or regulations to adjust this cost for destroyed, scrapped or lost materials. 

In the case of apparel, excess fabric often is required to produce a given quantity of appar- 
el and, consequently, some fabric loss is unavoidable. Accordingly, in these and other situa- 
tions, the buyer’s cost of acquiring or producing such materials ostensibly takes into 
account the costs for destroyed, scrapped, or lost materials. Therefore, the value for the 
assists properly includes amounts for such materials. 


Holding: 


The value for the assists supplied by Baby Togs to NPI is reflected by NPI’s cost of ac- 
quiring or producing the assists, as appropriate, and includes amounts for materials which 
may be destroyed, scrapped, or lost. 


With regard to this issue, HRL 544662 is modified accordingly. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 


VAL CO:R:C:V 545910 LPF 


Category: Valuation 
Ms. JULIE WHITE 


NORDSTROM, INC. 
A/P Import OFFICE 
PO. Box 870 
Seattle, WA 98111 


Re: Inclusion of defective materials in value of assists; modification of HRL 544758. 
DEAR MS. WHITE: 


This decision concerns Headquarters Ruling Letter (HRL) 544758, issued February 21, 
1992, wherein it was determined, in pertinent part, that the value of defective fabric not 
physically incorporated into the imported cut, make, trim (CMT) fabric was not to be in- 
cluded in the transaction value of the merchandise. We have reviewed this portion of the 
decision and the proper appraisement is as follows. 


Facts: 


Nordstrom, Inc., the importer, purchases fabric from a foreign vendor and subsequently 
gives it toa foreign CMT vendor to be used in the assembly of apparel. Nordstrom receives a 
cut scale along with the commercial invoice from the CMT vendor. The cut scale indicates 
the quality and value of the fabric used and also indicates the number of pieces cut as 
compared to the number of pieces ultimately sent to Nordstrom. It is our understanding 
that the discrepancy between pieces cut and pieces sent is due to defective fabric, that is 
stained, torn, or incorrectly cut fabric. 


Issue: 


Whether the value for the assists supplied by Nordstrom, via the foreign fabric vendor, to 
the CMT vendor includes amounts for materials which are defective. 


Law and Analysis: 


The preferred method of appraisement is transaction value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 
19 U.S.C. 1401a. Section 402(b)(1) of the TAA provides, in pertinent part, that the transac- 
tion value of imported merchandise is the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States” plus enumerated statutory additions, 
including the value, apportioned as appropriate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the following if supplied directly or indirectly, and free 
of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or thesale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise * * *. 

Although the above referenced section of the TAA indicates when items meet the defini- 
tion of an assist, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated 
in the imported merchandise, or items consumed in the production of the imported 
merchandise, acquired by the buyer from an unrelated seller, the value of the assist is 
the cost of its acquisition. If the assist were produced by the buyer or a person related 
to the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 
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Upon review, it is our position that once it is determined, pursuant to section 
402(h)(1)(A), that an item meets the definition of an assist, the final part of the inquiry 
concerns the cost of acquisition or production of that assist. No authority exists in either 
the law or regulations to adjust this cost for destroyed, scrapped or lost materials. 

In the case of apparel, excess fabric often is required to producea given quantity of appar- 
el and, consequently, some loss due to defects is unavoidable. Accordingly, in these and oth- 
er situations, the buyer’s cost of acquiring or producing such materials ostensibly takes 
into account the costs for defective materials. Therefore, the value for the assists properly 
includes amounts for such materials. 

Holding: 

The value for the assists supplied by Nordstrom, via the foreign fabric vendor, to the 
CMT vendor is reflected by Nordstrom’s cost of acquiring or producing the assists, as ap- 
propriate, and includes amounts for materials which are defective. 

With regard to this issue, HRL 544758 is modified accordingly. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 
VAL CO:R:C:V 545911 LPF 
Category: Valuation 

DISTRICT DIRECTOR 
US. CUSTOMS SERVICE 
555 Battery St. 
San Francisco, CA 94111 


Re: Inclusion of rejected, lost, and destroyed materials in value of assists; modification of 
HRL 543831. 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 543831, issued January 25, 
1988, as an application for further review concerning protest number 2809-4—001046. In 
pertinent part, it was determined in HRL 543831 that the value of rejected, lost, or de- 
stroyed components which were not otherwise physically incorporated into the merchan- 
dise, was not to be included in the transaction value of the merchandise. We have reviewed 
this portion of the decision and the proper appraisement follows. 

First, we note that HRL 543831 is a decision on a specific protest. A protest is designed to 
pertain to entries of merchandise which have been liquidated by Customs. A final deter- 
mination ofa protest, pursuant to part 174, Customs Regulations (19 CFR 174), cannot be 
modified or revoked, because it applies only to the merchandise which was the subject of 
the protested entry. Furthermore, Customs lost jurisdiction over the protested entries in 
HRL 543831 once the protest was granted in part and denied in part. See San Francisco 
Newspaper Printing Co. v. United States, 9 CIT 517, 620 F. Supp. 738 (1985). 

However, Customs may modify or revoke a protest review decision to change the legal 
principles set forth in that decision. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 
(1993), sixty days after the date of issuance, Customs may proposea modification or revoca- 
tion ofa prior interpretative ruling or decision by publication and solicitation of comments 
in the CUSTOMS BULLETIN. 


Facts: 
Inmos Corporation imports integrated circuit devices from the Philippines. The import- 


er furnishes, free of charge, integrated circuit components to the Philippine assembler. It is 
our understanding that a portion of the circuit components are rejected, lost, or destroyed. 








U.S. CUSTOMS SERVICE 47 


Issue: 


Whether the value for the assists supplied by the importer to the Philippine assembler 
includes amounts for materials which are rejected, lost, or destroyed. 


Law and Analysis: 


The preferred method of appraisement is transaction value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 
19 U.S.C. 1401a. Section 402(b)(1) of the TAA provides, in pertinent part, that the transac- 
tion value of imported merchandise is the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States” plus enumerated statutory additions, 
including the value, apportioned as appropriate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the following if supplied directly or indirectly, and 
free of charge or at reduced cost, by the buyer of imported merchandise for use in 
connection with the production or the sale for export to the United States of the 
merchandise: 

(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise * * *. 

Although the above referenced section of the TAA indicates when items meet the defini- 
tion of an assist, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 

If the assist consists of materials, components, pote, or similar items incorporated 


in the imported merchandise, or items consumed in the production of the imported 
merchandise, acquired by the buyer from an unrelated seller, the value of the assist is 


the cost of its acquisition. If the assist were produced by the buyer or a person related 
to the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Upon review, it is our position that once it is determined, pursuant to section 
402(h)(1)(A), that an item meets the definition of an assist, the final part of the inquiry 
concerns the cost of acquisition or production of that assist. No authority exists in either 
the law or regulations to adjust this cost for destroyed, scrapped or lost materials. 

In the instant situation, it is our position that the buyer’s cost of acquiring or producing 
such materials ostensibly takes into account the costs for rejected, lost, or destroyed mate- 
rials or components. Therefore, the value for the assists properly includes amounts for 
such materials. 


Holding: 


The value for the assists provided by the importer to the Philippine assembler is re- 
flected by the importer’s cost of acquiring or producing the assists, as appropriate, and in- 
cludes amounts for materials which may be rejected, lost, or destroyed. 

HRL 543831 is modified accordingly. This modification will not affect the entries which 
were the subject of protest number 2809-4—001046, but will be applicable to any unliqui- 
dated entries or future importations of similar merchandise sixty days after publication of 
the final notice of modification in the CUSTOMS BULLETIN. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC 
VAL CO:R:C:V 545913 LPF 
Category: Valuation 

Mr. ARTHUR LITMAN 
PRESIDENT 
CASTELAZO & ASSOCIATES 
5420 West 104th Street 
Los Angeles, CA 90045 


Re: Inclusion of rejected, scrapped, and lost materials in value of assists; revocation of 
HRL 543623. 


DEAR Mk. LITMAN: 

This decision concerns Headquarters Ruling Letter (HRL) 543623, issued November 4, 
1985, wherein it was determined, in pertinent part, that the value of materials scrapped, 
lost or rejected and not otherwise physically incorporated into the merchandise was not to 
be included in the transaction value of the merchandise. We have reviewed this decision 
and the proper appraisement is as follows. 


Facts: 
An importer furnishes plastic, in resin form, to a foreign manufacturer free of charge. 
The resin is used in a plastic injection molding machine to produce plastic products which 


will be imported into the U.S. Some of the plastic resin is rejected, scrapped, or lost during 
the production process. 


Issue: 


Whether the value for the assists supplied by the importer to the foreign manufacturer 
includes amounts for materials which are rejected, scrapped, or lost. 


Law and Analysis: 


The preferred method of appraisement is transaction value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 
19 U.S.C. 1401a. Section 402(b)(1) of the TAA provides, in pertinent part, that the transac- 
tion value of imported merchandise is the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States” plus enumerated statutory additions, 
including the value, apportioned as appropriate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the following if supplied directly or indirectly, and free 
of charge or at reduced cost, by the buyer off imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise. * * * 

Although the above referenced section of the TAA indicates when items meet the defini- 
tion of an assist, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Upon review, it is our position that once it is determined, pursuant to section 
402(h)(1)(A), that an item meets the definition of an assist, the final part of the inquiry 
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concerns the cost of acquisition or production of that assist. No authority exists in either 
the law or regulations to adjust this cost for destroyed, scrapped or lost materials. 

In the instant situation, it is our position that the buyer’s cost of acquiring or producing 
such materials ostensibly takes into account the costs for rejected, scrapped, or lost materi- 
als. Therefore, the value of the assists properly includes amounts for such materials. 
Holding: 

The value for the assists supplied by the importer to the foreign manufacturer is re- 
flected by the importer’s cost of acquiring or producing the assists, as appropriate, and in- 
cludes amounts for materials which may be rejected, scrapped, or lost. 

HRL 543623 hereby is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 
VAL CO:R:C:V 545914 LPF 


Category: Valuation 
Mr. BoB ALLEN 
REGIONAL DIRECTOR, REGULATORY AUDIT DIVISION 
US. CusToMsS SERVICE 
One World Trade Center 
Long Beach, CA 90831-0700 


Re: Inclusion of rejected, scrapped, and lost components in value of assists; revocation of 
HRL 543093. 


DEAR DIRECTOR: 

This decision concerns Headquarters Ruling Letter (HRL) 543093, issued April 30, 
1984, as internal advice request 109/83. In pertinent part, it was determined in HRL 
543093 that the value of materials destroyed, scrapped, or lost and not otherwise physically 
incorporated into the merchandise was not to be included in the transaction value of the 
merchandise. We have reviewed the decision and the proper appraisement is as follows. 


Facts: 


The importer consigns integrated circuits and similar components free of charge to Far 
East assemblers of video computer systems and related articles. The components are 
tested and inspected prior to use in production and some are rejected because they do not 
conform to the importer’s quality specifications. The importer also found, through the as- 
semblers’ inventory of the consigned materials, that some components were lost. 


Issue: 


Whether the value for the assists supplied by the importer to the foreign assemblers in- 
cludes amounts for materials which are rejected, scrapped, or lost. 


Law and Analysis: 


The preferred method of appraisement is transaction value pursuant to section 402(b) of 
the Tariff Act of 1930, as amended by the Trade Agreements Act of 1979 (TAA), codified at 
19 U.S.C. 1401a. Section 402(b)(1) of the TAA provides, in pertinent part, that the transac- 
tion value of imported merchandise is the “price actually paid or payable for the merchan- 
dise when sold for exportation to the United States” plus enumerated statutory additions, 
including the value, apportioned as appropriate, of any assist. 19 U.S.C. 1401a(b)(1). 

The “price actually paid or payable” is defined in section 402(b)(4)(A) of the TAA as the 
“total payment (whether direct or indirect, and exclusive of any costs, charges, or expenses 
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incurred for transportation, insurance, and related services incident to the international 
shipment of the merchandise * * *) made, or to be made, for the imported merchandise by 
the buyer to, or for the benefit of, the seller.” 

Section 402(h)(1)(A) of the TAA provides, in pertinent part, as follows: 


The term ‘assist’ means any of the panties if supplied directly or indirectly, and free 
of charge or at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the merchandise: 
(i) Materials, components, parts, and similar items incorporated in the im- 
ported merchandise. * * * 

Although the above referenced section of the TAA indicates when items meet the defini- 
tion of an assist, the TAA Statement of Administrative Action (SAA) and section 
152.103(d)(1), Customs Regulations (19 CFR 152.103(d)(1)), set forth the manner in 
which assists are to be valued. In particular, section 152.103(d)(1) states that: 


If the assist consists of materials, components, parts, or similar items incorporated in 
the imported merchandise, or items consumed in the production of the imported mer- 
chandise, acquired by the buyer from an unrelated seller, the value of the assist is the 
cost of its acquisition. If the assist were produced by the buyer or a person related to 
the buyer, its value would be the cost of its production. In either case, the value of the 
assist would include transportation costs to the place of production. 


Upon review, it is our position that once it is determined, pursuant to section 
402(h)(1)(A), that an item meets the definition of an assist, the final part of the inquiry 
concerns the cost of acquisition or production of that assist. No authority exists in either 
the law or regulations to adjust this cost for destroyed, scrapped or lost materials. 

In the instant situation, it is our position that the buyer’s cost of acquiring or producing 
such materials ostensibly takes into account the costs for rejected, scrapped, or lost materi- 
als. Therefore, the value for the assists properly includes amounts for such materials. 
Holding: 

The value for the assists supplied by the importer to the foreign assemblers is reflected 
by the importer’s cost of acquiring or producing the assists, as appropriate, and includes 
amounts for materials which may be rejected, scrapped, or lost. 

HRL 543093 hereby is revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO THE TARIFF CLASSIFICATION OF A HANDBAG 
WITH OUTER SURFACE OF PAPER YARNS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a handbag, with outer surface of twisted paper yarns. 
Comments are invited on the correctness of the proposed ruling. 
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DATE: Comments must be received on or before June 16, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W,, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Carlos Halasz, Textile 
Classification Branch, (202) 482-7059. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of a handbag, with outer surface of twisted paper yarns. 

In District Ruling (DD) 802183, dated October 11, 1994, a handbag, 
with outer surface of paper yarns was classified in subheading 
4202.22.6000, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for certain handbags, with outer surface of 
vegetable fibers and not of pile or tufted construction. This ruling letter 
is set forth in Attachment A to this document. 

However, Customs has concluded that the classification of the hand- 
bag in subheading 4202.22.6000, HTSUS, is in error. Customs is of the 
opinion that the handbag is properly classifiable in subheading 
4202.22.8060, HTSUS, which provides for handbags, with outer surface 
of other textile materials. Customs intends to revoke DD 802183 to re- 
flect the proper classification of the merchandise in subheading 
4202.22.8060, HTSUS. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling revoking DD 802183 is 
set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 26, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Detroit, MI, October 11, 1994. 


CLA-2-42:S:COM:N:G07:CO: 38-94-0082 
Category: Classification 


Tariff No. 4202.22.6000 
Ms. JANE VERGONA 


TOTAL PoRT CLEARANCE 
10 Fifth Street 
Valley Stream, NY 11581 


Re: The tariff classification of a handbag from Hong Kong. 


DEAR MS, VERGONA: 


In your letter dated September 14, 1994, you requested a tariff classification ruling on 
behalf of Bonnie International. 

The sample submitted with your request, Style 8015/8016 is a ladies handbag with an 
outer surface of twisted paper yarns. The bag measures approximately 10 x 9inches witha 
non-detachable shoulder strap, It is fabric lined with a zippered interior compartment. 
Your sample is being returned herein, as requested. 

The applicable subheading for Style 8015/8015 will be 4202.22.8000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for handbags, whether or not with 
shoulder strap, including those without handle, with other surface of textile materials, 
other, of vegetable fibers and not of’ pile or tufted construction, other. The duty rate will be 
6.5% ad valorem. 

Item number 4202.22.6000 falls within textile category designation 871. Based upon in- 
ternational textile agreements, products of Hong Kong are subject to visa requirements. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of frequent renegotiations and changes, to obtain the most current 
information available, we suggest that you check, close to the time of shipment, the Status 
Report on Current Import Quotas (Restraint Levels), an internal issuance of the U.S. Cus- 
toms Service, which is available for inspection at your local Customs office. 

May we direct your attention to Part 134, Customs Regulations (19 CFR, Part 134) 
which implements the country of origin marking requirements and the exceptions of 19 
USC 1304. Part 134 Customs Regulations provides that unless excepted, every article of 
foreign origin imported into the United States shall be marked in a conspicuous place as 
legibly, indelibly and permanently as the nature of the article (or container) will permit, in 
such a manner as to indicate to the ultimate purchaser in the United States the English 
name of the country of origin of the article. The bag at issue herein is not in compliance 
with the referenced statute. 

This classification decision under the Harmonized Tariff Schedule of the United States 
(HTS) is being issued in accordance with the provisions of Section 177 of the Customs Reg- 
ulations (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed without a copy, this 
ruling should be brought to the attention of the Customs officer handling the transaction. 

KEVIN WEEKS, 
(for William L. Morandini, 
District Director.) 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC 


CLA-2 R:C:T 957758 ch 
Category: Classification 


Tariff No. 4202.22.8060 
Ms. JANE VERGONA 


TOTAL PORT CLEARANCE 
10 Fifth Street 
Valley Stream, NY 11581 


Re: Modification of DD 802183; tariff classification of a handbag, with outer surface of pa- 
per yarn. 


DEAR MS. VERGONA: 

In District Ruling (DD) 802183, dated October 11, 1994, you were advised that a ladies 
handbag with an outer surface of twisted paper yarns was classifiable in subheading 
4202.22.6000, Harmonized Tariff Schedule of the United States (HTSUS), which provides 
for handbags, with outer surface of vegetable fibers and not of pile or tufted construction. 
We have had occasion toreview DD 802183 and find that the classification of the handbagin 
subheading 4202.22.6000, HTSUS, is partially in error. 


Facts: 
In DD 802183, the merchandise was described as follows: 


The sample submitted with your request, Style 8015/8018 is a ladies handbag with an 
outer surface of twisted paper yarns. The bag measures approximately 10 x 9 inches 
with a non-detachable shoulder strap. It is fabric lined with a zippered interior 
compartment. 


Issue: 


Whether the handbag with outer surface of twisted paper yarns is classifiable in sub- 
heading 4202.22.6000, HTSUS, which provides for certain handbags, with outer surface of 
vegetable fibers and not of pile or tufted construction; or subheading 4202.22.8060, 
HTSUS, which provides for handbags, with outer surface of other textile materials? 


Law and Analysis: 


Subheading 4202.22, HTSUS, provides in part for handbags, with outer surface of textile 
materials. At the eight-digit classification level, handbags are further segregated according 
to the material composition of their outer surface. The instant handbag possesses an outer 
surface of paper yarns. In DD 8021835, the paper yarns were classified as vegetable fibers of 
subheading 4202.22.6000, HTSUS. 

Section XI, HTSUS, encompasses textiles and textile articles. Within Section XI, the 
classification of paper yarns is governed by heading 5308, HTSUS, which provides for 
“yarn of other vegetable fibers; paper yarns.” The Explanatory Note to heading 5308, at 
page 747, delineates the scope of the heading: 

(A) Yarn of other vegetable textile fibres. 
This group covers yarns, whether single or multiple (folded), obtained by spinning the 
fibres of true hemp of heading 53.02, of the vegetable textile fibres of heading 53.04 or 
53.05, or of the vegetable fibres not classified in Section XI (in particular those of 
Chapter 14, e.g. kapok or istle). 
* * * * * ok * 
(B) Paper yarn. 
This group covers rie ae — mene or multiple —— of ae 
* * 
Singleyarnsare sion by faite or rolling ssieltneii strips of moist paper (some- 
times coated); multiple (folded) yarns are obtained by obling two or more single 
yarns. 
The presence of heading 5308 within Section XI signifies that paper yarn is regarded as a 
textile material for tariff purposes. Moreover, the placement of the semi-colon in heading 
5308 between the terms “yarns of other vegetable textile fibers” and “paper yarn,” as well 
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as the scope of the heading as set forth in the applicable Explanatory Note, indicate that 
paper yarn is a group of textile material distinct from yarns of vegetable textile fibers. For 
this reason, the instant handbag is not classifiable in subheading 4202.22.6000, HTSUS. 

Subheading 4202.22 does not possess an eight-digit breakout dedicated specifically to 
handbags with an outer surface of paper yarns. Consequently, classification devolves to 
subheading 4202.22.8060, HTSUS, which provides for handbags, with outer surface of oth- 
er textile materials. 

Holding: 

DD 802183 is hereby modified. The subject merchandise is classifiable under subheading 
4202.22.8060, HTSUS, which provides for handbags, whether or not with shoulder strap, 
including those without handle: with outer surface of textile materials: other: other, other, 
other. The applicable rate of duty is 19.8 percent ad valorem. The textile category is 871. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are the subject of frequent 
negotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF LINERBOARD 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to revoke a ruling letter pertaining 
to the tariff classification of linerboard as uncoated kraft paper. Com- 
ments are invited on the a correctness of the proposed ruling. 


DATE: Comments must be received on or before June 16, 1995. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Office of Reg- 
ulations and Rulings, Textile Classification Branch (202-482-7014). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises in- 
terested parties that Customs intends to revoke( New York Ruling Let- 
ter (NYRL) 886928, dated July 20, 1993. That ruling classified 
linerboard as uncoated kraft paper in subheadings 4804.41.4000 and 
4804.59.0000, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), depending on their respective basis weights. 

Recent laboratory analysis of the linerboard indicates that it is in fact 
constructed of multi-layers or plies that are bound together in the pro- 
duction process with an adhesive. This fact was not known by Customs 
at the time of the ruling. Consequently, the revocation of NYRL 886928 
will take this fact into account and will reflect proper classification for 
the linerboard in subheading 4807.99.4000, HTSUSA, which provides 
for composite paper and paperboard made by sticking flat layers of pa- 
per or paperboard together with an adhesive, not surface-coated or im- 
pregnated, whether or not internally reinforced, in roils or sheets: 
other: other: other. A copy of NYRL 886928 is set forth as “Attachment 
A” to this document. Headquarters Ruling Letter 957616 revoking 
NYRL 886928 is set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 26, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
New York, NY, July 20, 1993. 
CLA-2-48:S:N8:234 886928 
Category: Classification 


Tariff No. 4804.41.4000 and 4804.59.0000 
MR. JIMMY MONTGOMERY 


MONTGOMERY INTERNATIONAL INC. 
223 S. Gov. Printz Blvd. 

PO. Box 124 

Essington, PA 19029-0124 


Re: The tariff classification of gypsum linerboard, from Germany. 


DEAR Mr. MONTGOMERY: 

In your letter dated June 1, 1993, on behalf of your client, M. J. Weig & Co., you requested 
a tariff classification ruling. 

Samples of linerboard, weighing 221.2 gsm and 229.7 gum, were submitted, and for- 
warded to our laboratory for analysis, which has now been received. 
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The lighter sample has a Mullen bursting strength of 500.3 and is composed of more than 
95% by weight of chemical unbleached kraft pulp fibers. It does not meet the tariff defini- 
tion of “Kraftliner”. 

The heavier sample has a Mullen bursting strength of 558.9, is composed of a mixture of 
bleached and unbleached kraft pulp fibers (not uniformly bleached throughout the mass). 
It also does not meet the tariff definition “Kraftliner”. 

The applicable subheading for lighter sample (221.2 gum) will be 4804.41.4000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for Other (than certain 
enumerated) unbleached craft paper or paperboard, weighing more than 150 gsm but less 
than 225 gsm. The rate of duty will be 4 percent ad valorem. 

The applicable subheading for the heavier sample (229.7 gsm) will be 4804.59.0000, 
HTS, which provides for: Other (than certain enumerated) kraft paper or paperboard, 
weighing 225 gsm or more. The rate of duty will be 4 percent. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC 
CLA-2 R:C:T 957616 BC 
Category: Classification 


Tariff No. 4807.99.4000 
LISA LEVAGGI BORTER, Esq. 


ADDUCI, MASTRIANI, SCHAUMBERG & SCHILL 
1140 Connecticut Avenue, N.W. 
Washington, DC 20036 


Re: Revocation of NYRL 886928; classification of gypsum linerboard; composite paper 
constructed with an adhesive. 


DEAR MS. BORTER: 

This responds to your letter of December 15, 1994, wherein you requested reconsidera- 
tion of New York Ruling Letter (NYRL) 886928, on behalf of your client Weig Karton, Inc. 
That ruling classified linerboard in heading 4804, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for uncoated kraft paper and paper- 
board, in rolls or sheets. You contend that the information upon which that ruling was 
based was incomplete and that the linerboard should be classified in heading 4807, HTSU- 
SA, which provides for certain composite paper and paperboard, in rolls or sheets. Upon 
review of the matter, we herein below revoke NYRL 886928. 


Facts: 


On July 20, 1993, Customs issued NYRL 886928 to Montgomery International, Inc., on 
behalf of M.J. Weig & Co. The ruling described the merchandise therein classified as (1) a 
lighter weight linerboard weighing 221.2 g/sq. meter, with a Mullen bursting strength of 
500.3, and consisting of more than 95% by weight of chemical unbleached kraft pulp fibers 
and (2) a heavier weight linerboard weighing 229.7 g/sq. meter, with a Mullen bursting 
strength of 558.9, and consisting of a mixture of bleached and unbleached kraft pulp fibers 
(not uniformly bleached throughout the mass). The ruling noted that neither linerboard 
met the tariff definition of “kraftliner” in Subheading Note 1 to Chapter 48, HTSUSA. 

The ruling classified the lighter weight linerboard in subheading 4804.41.4000, HTSU- 
SA, as other unbleached kraft paper or paperboard, weighing more than 150 g/sq. meter but 
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less than 225 g/sq. meter and the heavier weight linerboard in subheading 4804.59.0000, 
HTSUSA, as other kraft paper or paperboard, weighing 225 g/sq. meter or more. 

In your letter, you stated that the facts then presented to Customs (at the time of the NY 
ruling) were incomplete; thus, by omission of a significant fact, Customs misclassified the 
linerboard. The omitted fact is the presence of an adhesive used to bind the seven plies that 
make up the linerboard at issue. 


Issue: 


What is the proper classification for the linerboard at issue consisting of seven plies 
bound together with an adhesive? 


Law and Analysis: 


New York Ruling Letter 886928 was issued based on the information then available to 
Customs. The supplier of that information failed to point out that the linerboard was 
constructed through a process that employed an adhesive to bind its plies. This previous 
ruling request provided the following information regarding this point: “The seven sheets 
are couched together under pressure to form a seven ply single sheet and then steam dried. 
The dry seven ply single sheet is then rolled into reels.” The Customs laboratory examined 
the samples then submitted and concluded that there was no adhesive present. Thus, the 
ruling was based in part on the then understood fact that the linerboard’s plies were not 
bound with an adhesive. 

In your letter, you disclose the above omission and you state that in the production pro- 
cess, an adhesive is “sprayed on each sheet and the seven plies are pressed together and 
steam dried.” You indicated that in a meeting at Customs New York Seaport office, our Na- 
tional Import Specialist experienced in the classification of paper and paperboard products 
concluded that if the linerboard is constructed with the use of an adhesive, as you de- 
scribed, it should be classified in heading 4807, HTSUSA, as composite paper and paper- 
board (made by sticking flat layers of paper or paperboard together with an adhesive). 

The samples of linerboard you submitted with the instant request for reconsideration 
were examined at the Customs laboratory. Its report #2-95-30582, dated January 27, 


1995, indicates that an adhesive is present. Inasmuch as the linerboard tested and reported 
on in this lab report #2-95-30582 is the same type of product classified in NYRL 886928, 
and since we herein recognize that the linerboard there classified was misdescribed as 
herein above explained, we conclude that NYRL 886928 should be revoked and replaced by 
the instant ruling. 


Holding: 


The linerboard at issue, constructed with the use of an adhesive to bind its multi-layers 
(plies), is classifiable in subheading 4807.99.4000, HTSUSA, which provides in part for 
composite paper made by sticking flat layers of paper together with an adhesive, not sur- 
face-coated or impregnated, whether or not internally reinforced, in rolls or sheets: other: 
other: other. The applicable duty rate is “Free.” Accordingly, NYRL 886928 is hereby 
revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF SURGICAL PAPER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling letter pertaining 
to the tariff classification of creped and impregnated surgical paper. 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before June 16, 1995. 


FOR FURTHER INFORMATION CONTACT: Bill Conrad, Office of Reg- 
ulations and Rulings, Textile Classification Branch (202-482-7014). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993), this notice advises inter- 
ested parties that Customs intends to, modify New York Ruling Letter 
(NYRL) 845580, dated November 20, 1989. That ruling, in part, classi- 
fied creped and impregnated surgical paper identified as “Sterisheet 
#22” in subheading 4811.39.4040, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for other paper 
impregnated with plastics (excluding adhesives). It also classified a 
product identified as “Sterisheet #44” in the same subheading. The rul- 
ing shall remain valid as it pertains to “Sterisheet #44.” 

Recent laboratory analyses of “Sterisheet #22” indicate that it is im- 
pregnated with an organic material, not a plastic. Consequently, the 
modification of NYRL 845580 will reflect proper classification for 
“Sterisheet #22” in subheading 4811.90.8000, HTSUSA, which pro- 
vides for other impregnated paper, weighing over 30 grams per square 
meter. A copy of NYRL 845580 is set forth as “Attachment A” to this doc- 
ument. Headquarters Ruling Letter 957530 modIfying NYRL 045580 is 
set forth as “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 26, 1995. 
HUBBARD VOLENICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 
[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 20, 1989. 


CLA-2-48:S:N1:234 845580 
Category: Classification 
Tariff No. 4811.39.4040 
Mr. GEORGE M. KELLER 
Customs ADVISORY SERVICES, INC. 
1001 Virginia Avenue, Suite 211 
Atlanta, GA 30354 


Re: The tariff classification of surgical crepe paper, sold under the brand name “Steri- 
sheet”, from England. 


DEAR MR. KELLER: 

In your letter dated September 18, 1989, on behalf of your client, Bunz! specialty Materi- 
als, Inc., you requested a tariff classification ruling. 

The products, called “Sterisheet #22”, and “Sterisheet #44”, and “Sterisheet #100”, 
are all-sheets of blue, uncoated, creped paper, consisting of 100 percent chemical pulp fi- 
bers, impregnated with a plastics material (acrylic type) that binds the fibers and is not an 
adhesive. In Headquarters letter 083592, May 11, 1989, a similar paper (Sterisheet #77) 
was described as having as its primary use the wrapping of surgical instruments for steril- 
ization in hospitals. 

The applicable subheading for the “Sterisheet” products described, ifimported in strips 
or rolls of a width exceeding 15 cm, or in rectangular (including square) sheets with one 
side exceeding 36 cm and the other side exceeding 15 cm in unfolded state, will be 
4811.39.4040, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Other (than certain enumerated) paper impregnated with plastics (excluding adhesives). 
The rate of duty will be Free. 

Importation of these products in sizes or shapes other than those enumerated above will 
not classified as indicated. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Washington, DC 
CLA-2 R:C:T 957530 
Category: Classification 
Tariff No. 4811.90.8000 
GEORGE M. KELLER 
ARJO WIGGINS MEDICAL, INC. 
1220-K Kennestone Circle 
Marietta, GA 30066 


Re: Modification of NYRL 845580; classification of Sterisheet #22; creped surgical paper 
impregnated with organic material; Legal Note 6, Chapter 48, HTSUSA. 
DEAR Mr. KELLER: 


This responds to your letter of July 1, 1994, wherein you requested that we reconsider 
New York Ruling Letter (NYRL) 845580, issued November 20, 1989. That ruling classified 
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Sterisheet #22. We have reviewed the matter, and our decision to modify NYRL 845580 is 
set forth below. 


Facts: 


In NYRL 845580, issued to you (then representing Customs Advisory Services, Inc.) on 
November 20, 1989, Customs classified paper products identified as Sterisheet #22 and 
Sterisheet #44 in subheading 4811.39.4040, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for other (than certain enumerated) paper 
impregnated with plastics (excluding adhesives). The merchandise was described in that 
ruling as “sheets of blue, uncoated, creped paper, consisting of 100 percent chemical pulp 
fibers, impregnated with a plastics material (acrylic type) that hinds the fibers and is not an 
adhesive.” 

On June 1, 1994, Customs issued NYRL 897254 (again issued to you for Customs Adviso- 
ry Services, Inc.), which classified a paper product identified as Sterisheet #10 in subhead- 
ing 4808.30.0000, HTSUSA, which provides for kraft paper (other than sack kraft paper), 
creped or crinkled, whether or not embossed or perforated (if imported in rolls exceeding 
15cm in width or in rectangular sheets with one side exceeding 15 cm and the other exceed- 
ing 36 cm in an unfolded condition). In that ruling, the merchandise was found to consist of 
chemical bleached kraft pulp fibers and to be uncoated and unimpregnated. 

You contend that NYRL 897254 overruled that part of NYRL 845580 that pertains to 
Sterisheet #22 and that this product should be reclassified in subheading 4808.30.0000, 
HTSUSA. 

Inyour July 1, 1995, letter, you described Sterisheet #22 as creped surgical paper used in 
hospitals. You stated that it consists of 100% wood pulp fibers and that it is not coated or 
impregnated. You submitted three sheets of blue paper as samples for our examination. 

The samples were examined and analyzed by the Customs Laboratory at our New York 
Seaport office. Two laboratory reports confirm that the merchandise at issue is blue, un- 
coated creped paper consisting of more than 95% chemical pulp fibers. Also, it is impreg- 
nated with an organic material, not a plastic. (Laboratory Reports dated November 2, 1994 
(#2-94-31077-001) and December 22, 1994 (#2-95-30525-001).) 


Issue: 


What is the proper classification of the impregnated and creped surgical paper at issue, 
identified as Sterisheet #22? 


Law and Analysis: 


Initially, we conclude that NYRL 897254 (1994) does not overrule NYRL 845580 (1989), 
for the reason that these rulings pertain to different articles. The former ruling classified a 
product identified as Sterisheet #10, while the latter ruling, in part, classified Sterisheet 
#22. The respective descriptions of the merchandise classified in these rulings do not 
match. The paper in NYRL 845580 is a chemical pulp paper, while the paper in NYRL 
897254 is a chemical kraft pulp paper. Also, the former paper is impregnated with plastic 
material, while the latter is unimpregnated. 

Despite the foregoing, NYRL 845580 should be modified to reflect proper classification of 
Sterisheet #22 in accordance with the recent laboratory findings, as set forth in the 
“FACTS” section. We understand that the Sterisheet #22 that is the subject of the instant 
ruling request is the same product as that classified in NYRL 845580. Apparently, this 
product was not accurately described in that ruling, as there was no laboratory analysis. 
The recent laboratory analyses of the samples of Sterisheet #22 that you submitted with 
this ruling request show that, unlike the description of Sterisheet #22 in NYRL 845580 
(impregnated with plastic), Sterisheet #22 is a creped paper impregnated with an organic 
material, not a plastic. 

Based on the laboratory findings pertaining to the samples of Sterisheet #22 at issue 
here, we find that it fits the descriptions of two headings in Chapter 48, HTSUSA. These 
are heading 4808 pertaining to creped paper and heading 4811 pertaining to impregnated 
paper. Consequently, according to Legal Note 6, Chapter 48, HTSUSA, the merchandise 
should classify in the heading that occurs last in numerical order. That note provides the 
following: 


Paper, paperboard, cellulose wadding and webs of cellulose fibers answering to a de- 
scription in two or more of the headings 4801 to 4811 are to be classified under that one 
of such headings which occurs last in numerical order in the tariff schedule. 
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Based on the foregoing, we conclude that the paper product described as above and iden- 
tified as Sterisheet #22 is classifiable in subheading 4811.90.8000, HTSUSA, as other Im- 
pregnated paper, weighing over 30 grams per square meter. 


Holding: 


The paper product Sterisheet #22, identified as a creped surgical paper impregnated 
with an organic material, not a plastic, is classifiable in subheading 4811.90.8000, HTSU- 
SA. The applicable duty rate is 1.8% ad valorem. 

Accordingly, NYRL 845580, issued on November 20, 1989, is hereby modified to reflect 
proper classification of Sterisheet #22. That part of NYRL 845580 pertaining to Sterisheet 
#44 remains valid. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 











U.S. Customs Service 


Proposed Rulemakings 


19 CFR Parts 10, 12, 102, 134, and 177 


RIN 1515-AB19 
RIN 1515-AB34 


RULES FOR DETERMINING THE COUNTRY OF ORIGIN OF A 
GOOD FOR PURPOSES OF ANNEX 311 OF THE NORTH 
AMERICAN FREE TRADE AGREEMENT; RULES OF ORIGIN 
APPLICABLE TO IMPORTED MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the interim Customs 
Regulations, published in the Federal Register on January 3, 1994, as 
T.D. 94-4, which established the rules for determining when the coun- 
try of origin of a good is one of the parties to the North American Free 
Trade Agreement for purposes of Annex 311 of that Agreement. This 
document also republishes, with some modifications, proposed amend- 
ments to the Customs Regulations to set forth uniform rules governing 
the determination of the country of origin of imported merchandise, 
which were also published in the Federal Register on January 3, 1994. 
The purpose of the proposals set forth in this document is to clarify the 
intent, or otherwise facilitate understanding of, the previously-pub- 
lished interim and proposed regulatory amendments. In addition, this 
document solicits public comments on the appropriate effective date for 


a final rule action regarding the interim and proposed regulatory 
amendments. 


DATES: Comments must be received on or before June 19, 1995. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, U.S. Customs Service, Franklin 
Court, 1301 Constitution Avenue, NW., Washington, DC 20229. Com- 
ments submitted may be inspected at the Regulations Branch, Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, DC. 
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FOR FURTHER INFORMATION CONTACT: Sandra Gethers, Office 
of Regulations and Rulings (202-482-6980). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 3, 1994, Customs published T.D. 94—4 in the Federal Reg- 
ister (59 FR 110) setting forth interim regulations to establish rules for 
determining the country of origin of a good for purposes of Annex 311 of 
the North American Free Trade Agreement (NAFTA). The United 
States, Canada and Mexico entered into the NAFTA on December 17, 
1992, and the provisions of the NAFTA were adopted by the United 
States with the enactment of the North American Free Trade Agree- 
ment Implementation Act, Public Law 103-182, 107 Stat. 2057. T.D. 
94-4 stated that the interim regulations were effective on January 1, 
1994, and also provided for a 90-day public comment period which was 
subsequently extended to July 5, 1994, by a notice published in the Fed- 
eral Register on March 11, 1994 (59 FR 11547). On February 3, 1994, a 
notice was published in the Federal Register (59 FR 5082) setting forth 
corrections to the interim regulations contained in T.D. 94-4. 

On January 3, 1994, Customs also published a document in the Fed- 
eral Register (59 FR 141) which proposed to amend the Customs Regu- 
lations to set forth uniform rules governing the determination of the 
country of origin of imported merchandise; this notice of proposed rule- 
making represented a refinement and replacement of an earlier propos- 
al published in the Federal Register on September 25, 1991 (56 FR 
48448). This January 3, 1994, document proposed: (1) to amend § 102.0 
of the interim regulations published as T.D. 94-4 so that those interim 
regulations would apply not only for the purposes stated in Annex 311 
of the NAFTA but would also apply in the broader context of country of 
origin determinations “‘for purposes of the Customs and related laws 
and the navigation laws of the United States”’; and (2) to amend various 
provisions within Parts 4, 10, 12, 134 and 177 of the Customs Regula- 
tions (19 CFR Parts 4, 10, 12, 134 and 177) to ensure that the rules con- 
tained in interim Part 102 would control wherever language requiring 
a country of origin determination appears in those other regulatory 
provisions. Thus, under this notice of proposed rulemaking the interim 
rules set forth in T.D. 94—4 would apply wherever a provision of the Cus- 
toms and related laws or the navigation laws or a regulation thereunder 
uses language such as “‘new and different article of commerce’’, ‘“‘wholly 
the growth, product, or manufacture’, ‘“‘product of’, or ‘‘substantial 
transformation’ for purposes of establishing the criteria for country of 
origin of a good. The notice of proposed rulemaking provided for a 
90-day public comment period which was subsequently extended to 
July 5, 1994, by a notice published in the Federal Register on March 10, 
1994 (59 FR 11225). 

In view of the fact that the January 3, 1994, notice of proposed rule- 
making presented the same regulatory scheme as the rules contained in 
T.D. 94-4, each document referred to the other and stated that public 
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comments submitted in response to either document would be consid- 
ered in connection with the review of both documents. The notice of 
proposed rulemaking further indicated that the background section 
and interim Part 102 regulatory texts set forth in T.D. 94-4 were appli- 
cable to it. Thus, it was intended that the two documents be read togeth- 
er so that, following public notice and comment procedures, one final 
rule document could be derived from the interim and proposed rule doc- 
uments, consistent with the overall goal of promulgating uniform rules 
of origin for Customs and related purposes. 

The publication of the interim regulations set forth in T.D. 94-4 was 
specifically intended to fulfill the United States obligation under para- 
graph 1 of NAFTA Annex 311 which provides that the parties to the 
NAFTA shall establish, by January 1, 1994, rules (referred to as ‘“Mark- 
ing Rules’’) for determining whether a good is a good of a party (that is, 
whether the country of origin of a good is either the United States, Can- 
ada or Mexico) for purposes of the following NAFTA Annexes: (1) An- 
nex 311 (Country of Origin Marking); (2) Annex 300-B (Textile and 
Apparel Goods); and (3) Annex 302.2 (Tariff Elimination). T.D. 94-4 set 
forth these interim “‘Marking Rules”’ as a new Part 102 of the Customs 
Regulations (19 CFR Part 102), entitled ‘‘Rules of Origin’’, and also set 
forth consequential conforming interim amendments to existing sec- 
tions within Parts 12 and 134 of the Customs Regulations (19 CFR 
Parts 12 and 134). 

Interim Part 102 consists of §§ 102.0-102.20 and, following § 102.0 
(Scope), is divided into two subparts. Subpart A is entitled ‘“General”’ 
and consists of § 102.1 (Definitions), and Subpart B is entitled “‘Rules of 
Origin” and consists of §§ 102.11 through 102.20. Section 102.11 sets 
forth the general rules for determining the country of origin of a good 
and consists of paragraphs (a) through (d) which are applied in a hierar- 
chical and sequential manner. Thus, reference must be had first to para- 
graph (a) which provides that the country of origin of a good is: under 
subparagraph (1), the country in which the good is wholly obtained or 
produced; under subparagraph (2), the country in which the good is 
produced exclusively from domestic materials; or, under subparagraph 
(3), the country in which each foreign material incorporated in the good 
undergoes an applicable change in tariff classification set out in 
§ 102.20 and/or satisfies any other applicable requirements contained 
in that section or elsewhere in Part 102. If the country of origin cannot 
be determined under paragraph (a) because the good does not meet the 
terms of subparagraph (1), (2) or (3), then resort must be had to para- 
graph (b) and, if that fails, then to paragraph (c) and, if that fails, finally 
to paragraph (d). Sections 102.12-102.19 set forth additional rules that 
serve to interpret, clarify, limit or otherwise control the application of 
the general rules contained in § 102.11 as well as the specific rules con- 
tained in § 102.20. Section 102.20 contains the specific change in tariff 
classification rules and/or related requirements referred to in the coun- 
try of origin rule set forth in § 102.11(a)(3); the rules in § 102.20 are set 





66 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 20, MAY 17, 1995 


forth for each Harmonized Tariff Schedule of the United States 
(HTSUS) chapter, and the applicable rule is determined by the HTSUS 
tariff classification that is applicable to the finished good at the time the 
country of origin determination is being made. 

Based on a review of the comments received in response to the inter- 
im and proposed rule documents published in the Federal Register on 
January 3, 1994, and as a result of independent review of the interim 
and proposed texts within Customs, it has been determined (1) that 
some clarification and further explanation of the intent behind the pro- 
posed uniform rule concept should be provided and (2) that some 
changes should be made to the interim and proposed texts and that 
those changes should be the subject of public notice and comment pro- 
cedures before proceeding to the final rule stage in this matter; the in- 
terim texts as published in T.D. 94—4 (and as subsequently corrected) 
remain in effect pending completion of such final rule action. In addi- 
tion, Customs believes, for the reasons set forth below, that public com- 
ments should be solicited at this time regarding the appropriate use of a 
delayed effective date for any final rule that results from the interim 
and proposed rules, including any changes thereto as proposed in this 
document. 

Accordingly, this document (1) provides supplemental background 
information regarding the proposed uniform rule concept, (2) sets forth 
proposals, as discussed in detail below, to amend the interim regulatory 
texts contained in T.D. 94-4 published at 59 FR 110 and corrected at 
59 FR 5082, (3) republishes all of the proposed regulatory amendments 
published at 59 FR 141 on January 3, 1994, with certain changes there- 
to as discussed in detail below, and (4) invites public comments on the 
appropriate effective date for a final rule on this matter. It is the inten- 
tion of Customs to address in this document only those comments sub- 
mitted in response to the January 3, 1994, notices that involve 
substantive changes to the interim or proposed texts requiring further 
public comment procedures; other such previously submitted com- 
ments will be addressed in an appropriate final rule or other document 
to be published at a later date. Comments will be accepted and consid- 
ered in response to this document only in regard to the following: 
(1) the proposed changes to the interim regulatory texts as discussed 
and set forth below; (2) all other proposed regulatory amendments as 
discussed and set forth below which represent a substantive change to 
the proposals published on January 3, 1994; and (3) the final rule 
delayed effective date issue. Accordingly, comments which concern oth- 
er issues involved in the January 3, 1994, documents, or which do not 
otherwise relate to the new proposals set forth in this document, will 
not be accepted and considered by Customs. For purposes of this docu- 
ment, the background sections of the January 3, 1994, interim and pro- 
posed rule documents are applicable except where otherwise required 
by a change set forth in this document. 
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SUPPLEMENTAL BACKGROUND INFORMATION 


Based on an apparent misunderstanding reflected in some of the 
comments received in response to the January 3, 1994, notice of pro- 
posed rulemaking, Customs believes that further clarification of the 
purpose of the development of these rules for all non-preference coun- 
try of origin purposes is needed. This misunderstanding most probably 
stemmed from the following statement made in the Background por- 
tion of that document: ‘The change in tariff classification standard was 
specifically developed as an alternative to the traditional substantial 
transformation rule in order to obviate the problems described above.” 
This statement referred only to the distinction in format between the 
proposed rulemaking, which defines substantial transformation on the 
basis of published rules, and the traditional application of the substan- 
tial transformation principle. Customs was not proposing that the cri- 
teria for origin determination be based on a new standard; quite to the 
contrary, Customs intended that the same standard, substantial trans- 
formation, be applicable. As stated in the Discussion of Proposals por- 
tion of the January 3, 1994, notice of proposed rulemaking, the new 
Part 102 rules, which are proposed to be used for all non-preference 
country of origin determinations, are specifically intended to ‘‘codify’’, 
rather than constitute an alternative to the substantial transformation 
rule, i.e., ‘the criteria for determining whether a good has become a 
‘new and different article of commerce’ as a result of a manufacturing 
process in a given country,” and to “‘provide the results that would be 
reached under the case-by-case application of the substantial trans- 
formation rule.” 

The interim Part 102 rules, which Customs proposes to use for all 
non-preference country of origin determinations, are in fact specifical- 
ly designed to implement the principles of the substantial transforma- 
tion standard. In this regard, it should be noted that Customs views as 
relevant all court decisions involving substantial transformation for 
purposes of country of origin determination, regardless of the purpose 
for which the origin determination is being made. As favorably noted by 
the Court of International Trade in Target Sportswear, Inc. v. United 
States, Slip Op. 95-7 (January 23, 1995), the purpose of these rules is 
“to add more certainty and uniformity to the substantial transforma- 
tion test.’” A summary of court decisions involving substantial trans- 
formation for country of origin purposes and their relationship to the 
interim Part 102 rules is set forth below in order to demonstrate the ap- 
proach which Customs took in drafting the interim and proposed rules 
at issue, including the further proposals set forth in this document. 


1. Country of Origin Marking Cases: 


With regard to country of origin marking, the area in which the sub- 
stantial transformation principle is employed most often, the Part 102 
rules will implement this principle consistent with court decisions in 
this area. 
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U.S. v. Gibson-Thomsen Co., Inc., 27 CCPA 267 (1970). The court held 
that the manufacturer of hair and tooth brushes from imported wood 
blocks and toothbrush handles was the “ultimate purchaser”’ by having 
manufactured the imported articles into new articles having a new 
name, character, and use. In this case, wooden toothbrush handles and 
brush blocks were imported for use in the manufacture of tooth and 
hair brushes. In the manufacture of the brushes, holes were bored into 
the handles and blocks; bristles were inserted and imbedded; the 
bristles were trimmed; and the handles were polished and stamped. In 
the opinion of the court, the imported wood blocks and handles lost 
their identities in a tariff sense as a result of the assembly process and 
became an integral part of a new article. Therefore, the court held that 
the imported articles were substantially transformed in the United 
States so that country of origin marking of the hair and tooth brushes 
was not required. The Part 102 rules are consistent with this case since 
the § 102.20 specific tariff shift rule for hairbrushes and toothbrushes 
allows a change to heading 9603 from any other heading, and the com- 
ponents which make up the finished toothbrushes and hairbrushes 
(handles, brush blocks, bristles) are all classified outside heading 9603. 

National Juice Products Assn. v. U.S., 628 FSupp. 978 (CIT 1986). In 
this case the court upheld Customs’ determination that production of 
frozen concentrated and reconstituted orange juice from manufactur- 
ing concentrate is not a substantial transformation. The court also 
upheld Customs’ determination that the manufacturing concentrate 
imparts the essential character to the juice and makes it orange juice. 
The court noted that the addition of water, orange essences, and oils to 
the concentrate, while making it suitable for retail sale, does not change 
the fundamental character of the product, which is still essentially the 
product of juices. The court concluded that the orange juice processors 
in the United States are not the ultimate purchasers of the imported 
product because consumers are the last purchasers to receive the prod- 
uct in essentially the form in which it is imported. Thus, in accordance 
with 19 U.S.C. 1304, the court held that the retail packaging must indi- 
cate the country of origin of the manufacturing concentrate. The Part 
102 rule which covers reconstituted orange juice (and which specifies a 
change to subheading 2009.11 through 2009.30 from any other chap- 
ter) is consistent with National Juice. Thus, just as the court in Nation- 
al Juice found that the process of mixing various ingredients with 
foreign manufacturing concentrate to create reconstituted orange juice 
did not result in a substantial transformation, the applicable Part 102 
rule likewise does not allow origin to be conferred by a change from 
manufacturing concentrate to reconstituted orange juice. 

Uniroyal, Inc. v. U.S., 542 ESupp. 1026 (CIT 1983). In Indonesia, an 
upper was manufactured from sheets of leather into a substantially 
complete shoe, that is, it was ‘‘lasted’”’ or permanently molded so that it 
was in its ultimate shape, form, and size when exported. The uppers 
were shipped to the United States where pre-shaped, pre-sized outsoles 
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were attached to the uppers. The court held that despite the name 
change (upper to shoe) there was no substantial transformation be- 
cause the attachment of the outsole to the upper was a minor manufac- 
turing or combining process which left the identity of the upper intact. 
The upper when imported was readily recognizable as a distinct item 
apart from the outsole to which it was attached. The court found that 
the imported upper was the very ‘“‘essence”’ of the finished shoe. There- 
fore, the court held that the operations performed in the United States 
did not constitute a substantial transformation and therefore the up- 
pers were required to be marked with the country of origin. The Part 
102 standard is consistent with the court’s holding in Uniroyal because 
the specific tariff shift rule for shoes (headings 6401-6405) provides for 
a change to heading 6401 through 6405 from any tariff item outside that 
group except from formed uppers. 

Koru North America v. U.S., 701 FSupp. 229 (CIT 1988). In this case, 
Hoki fish caught off the coast of New Zealand were beheaded, de-tailed, 
eviscerated, and frozen aboard the ships in New Zealand. The fish were 
then sent to Korea for further processing which included thawing, skin- 
ning, boning, trimming, glazing, refreezing, and packaging the fish for 
shipment to the United States. The court held that the processing in Ko- 
rea constitutes a substantial transformation. The court based this find- 
ing on a change in name and character, noting that there was a name 
change from ‘‘headed and gutted Hoki’’ to “individually quick-frozen 
fillets” as a result of the processing performed in Korea. The court also 
noted that the two types of fish are classified in separate tariff provi- 
sions. The court also found that the processing in Korea resulted in a 
change in the fundamental nature and character of the fresh fish. The 
court noted that the fillets are considered discrete commercial goods 
and are sold in separate areas and markets different from the headed 
and gutted fish. Therefore, the court held that the Hoki should be prop- 
erly marked as products of Korea. The Part 102 rules are consistent 
with this court decision since the rule for frozen fish fillets (heading 
0304) allows a change to frozen fish fillets of heading 0304 from any oth- 
er heading, and frozen, beheaded, de-tailed, eviscerated fish are classi- 
fied in heading 0303 rather than in heading 0304. 

MBI Merchandise Industries Inc. v. United States, 16 CIT 495 (1992). 
The court held that any Korean magnetic pages of a photo album were 
substantially transformed in Taiwan and in the People’s Republic of 
China when they were incorporated into the finished photo album. The 
court noted that the character of the pages was transformed from refills 
into a fully salable photo album (classifiable in heading 4820). The 
court also stated that the use of the pages was also transformed from 
loose refill pages to completed albums suitable for display on a custom- 
er’s bookshelf, the primary purpose of a photo album. Finally, the court 
found that the combination of the various parts (cover, pages, binder, 
and label) results in an item having a new identity. Distinguishing the 
Uniroyal case discussed above, the court found that the pages in this 
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case were not the “‘essence’’ of the photo albums. The court also consid- 
ered the value added as a result of making the photo albums as support 
for the conclusion that the photo album pages were substantially trans- 
formed. The permitted changes under the applicable Part 102 tariff 
shift rule include a change to heading 4820 from any other heading, and 
the loose filler paper is classified outside of heading 4820. Thus, under 
the Part 102 rules the magnetic pages will be transformed into products 
of the country in which the albums were produced, consistent with the 
conclusion reached by the court in M.B.I. 

Carlson Furniture Industries v. United States, 65 Cust.Ct. 474 (1970). 
In the United States, wooden chair parts imported from Japan were as- 
sembled and fitted together, glued, the joints steel-pinned, the legs cut 
to length and leveled, and, in some instances, the chairs upholstered 
and the legs fitted with glides and casters. The court held that the work 
performed on the imported articles by the importer was substantial in 
nature and more than the mere assembly of parts together. The court 
further stated that the result of the assembly of the chair parts was the 
transformation of the parts into a ‘‘functional whole’”’—which resulted 
in anew and different article of commerce. The court concluded that the 
importer was the “‘ultimate purchaser” of the imported articles, so that 
the marking of the country of origin on the containers in which such ar- 
ticles were imported was deemed sufficient to meet the statutory mark- 
ing requirements. The Part 102 rules are consistent with this court 
decision. In this case, the goods for which country of origin had to be de- 
termined were “chairs”, which are classified under subheadings 
9401.10 through 9401.80 for which the following § 102.20 tariff shift 
rule is prescribed: A change to subheading 9401.10 through 9401.80 
from any subheading outside that group, except from subheading 
9403.10 through 9403.80, and except a change from subheading 
9401.90 or 9403.90 when that change is pursuant to GRI 2(a). The 
Court in Carlson Furniture also found that the imported articles were 
“not chairs in unassembled or knocked-down condition’’, but were ‘‘at 
best the wooden parts which go into the making of chairs’’. Since the 
chair parts were assembled into finished chairs by the U.S. importer, the 
change in classification from the imported chair parts to finished chairs 
did not occur pursuant to GRI (2)(a). Consequently, the assembly and 
other processing of the chair parts, classifiable under 9401.90, would be 
treated as a substantial transformation under the Part 102 rules. 

Midwood Industries, Inc. v. United States, 313 F.Supp. 951 (Cust.Ct. 
1970). In this case, steel forgings manufactured in West Germany, Eng- 
land, or Italy were imported into the United States where they were 
manufactured into flanges and fittings. The purpose of the fittings was 
to connect pipes of matching sizes. To that end, the forgings were faced, 
bored, threaded or bevelled, drilled, or spot-faced, or they were heated 
and one end was reduced in size and diameter by compression, excess 
steel was removed, and the ends were aligned, trimmed, and bevelled for 
welding purposes. In finding that the steel forgings were substantially 
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transformed in the United States, the court drew a distinction between 
consumer and producer goods, stating that the imported articles are 
“‘not in fact used by the consumer in such state of manufacture and are 
not capable of use by the consumer in that state.”” The Part 102 rules do 
not stipulate that all forgings manufactured into flanges and fittings 
undergo a substantial transformation. The Court of International 
Trade has not employed the consumer-good-versus-producer-good 
analysis used by the Customs Court in Midwood. Nor does Customs be- 
lieve that the court is bound to follow that reasoning. Cf Algoma Steel 
Corp., Ltd. v. U.S., 865 F.2d 240, 243 (Fed.Cir. 1989). In Midwood, the 
Customs Court based its decision on an analysis of the facts presented 
regarding the manufacturing processes employed by a single pipe fit- 
tings company circa 1970 as well as the legal arguments presented in 
that case. The court noted that it did not need ‘‘to determine whether or 
not the processes employed”’ at the plaintiff's plant were “generally 
prevalent throughout any segment of the industry in the United 
States.” Midwood, 313 F.Supp. at 956. Customs believes that the Mid- 
wood result would have been consistent with the proposed rules set 
forth in this document had it been presented as such. Consequently, 
Customs is confident that the Court of International Trade will sustain 
the uniform rules of general applicability contained herein, which are 
relevant to current industry practices and are entirely consistent with 
the general principles enunciated by the court. 

National Hand Tool Corp. v. United States, 16 CIT 308 (1992). The 
articles involved in this case were nine kinds of components of hand 
tools which were further processed and assembled in the United States. 
The components were either cold-formed or hot-forged in Taiwan into 
their final shape before importation. Some of the tools underwent a 
heat treatment, were reshaped by bending, or were further machined 
by knurling in the United States, and other articles were electroplated 
in the United States. The various components were then assembled in 
the United States to produce the finished tools. The court found that 
there was no name change and that the character of the imported ar- 
ticles remained unchanged after heat treatment, electroplating, and as- 
sembly. The court stated that although there may be changes in the 
characteristics of the material, they did not change the character of the 
articles. The court also found no change in use as a result of the proces- 
sing in United States. Finally, the court found that there was no reason 
to find a substantial transformation on the basis of the value-added in 
the United States. Accordingly, since the operations performed in the 
United States did not result in a substantial transformation, the court 
held that the imported articles must be marked to indicate the country 
of origin pursuant to 19 U.S.C. 1304. The Part 102 rules are totally con- 
sistent with the application of the substantial transformation principle 
in this case, not only in the case of hand tools but also as applied to other 
products involving similar processing operations. 
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2. Subheading 9802.00.80 and Products of the United States: 


This document sets forth, without change, the proposal contained in 
the January 3, 1994, notice of proposed rulemaking to amend § 10.14 of 
the Customs Regulations to provide for application of the Part 102 rules 
for purposes of determining when imported foreign materials are sub- 
stantially transformed in the United States so as to be considered prod- 
ucts of the United States and thus not subject to duty under subheading 
9802.00.80, HTSUS, when exported for assembly abroad and then re- 
turned to the United States. The Part 102 rules are totally consistent 
with the following court decision which involved substantial trans- 
formation for purposes of determining country of origin in connection 
with item 807.00, TSUS (the predecessor to subheading 9802.00.80, 
HTSUS). 

Data General Corporation v. United States, 4 CIT 182 (1982). The 
court considered the question of whether programming a program- 
mable read only memory (PROM) imported into the United States 
constitutes a substantial transformation. The court analyzed the pro- 
cessing in terms of the name, character, and use test. The court found 
that there was a change in name in that a PROM when programmed is 
no longer a PROM and is sometimes referred to as a read only memory 
(ROM). The court found that there was also a change in character as a 
result of the programming which changed the pattern of interconnec- 
tions with the PROM. According to the court, a distinct physical change 
was effected in the PROM by the opening or closing of the fuses. Citing 
Uniroyal, the court stated that the “‘essence’”’ of the article, its pattern of 
interconnections or stored memory, was established by the program- 
ming. The court also noted that there was a change in use in that the 
PROM had no function or use except for programming. The court anal- 
ogized programming a PROM to assembling the components on a 
printed circuit board, which is cited in 19 CFR 10.14(b) as an example of 
substantial transformation. Therefore, the court held that program- 
ming the PROM resulted in a substantial transformation into a “‘fabri- 
cated component”’ which was a product of the United States for 
purposes of item 807.00, TSUS. The result reached in this case is re- 
flected in the Part 102 rules since the applicable tariff shift rule (sub- 
headings 8541-8542) allows a change to any programmed chips from 
any unprogrammed. 


3. Application of Most-Favored-Nation Duty Rates: 

The Part 102 rules are consistent with the court’s application of the 
substantial transformation principle in the following case which in- 
volved the question of whether the most favored-nation duty rate (as 
opposed to the higher column 2 duty rate) should be applied to the im- 
ported merchandise at issue. 

Coastal States Marketing, Inc. v. United States, 646 F. Supp. 255 (CIT 
1986). The court held that mixing gas oil from the Soviet Union and fuel 
oil from Italy in Italy does not result in a new and different article of 
commerce so that the mixture becomes a product of Italy. The court con- 
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cluded that there was no change in the appearance, character, identity, 
or use of the Russian oil to warrant the conclusion that the imported 
blend was solely a product of Italy. Furthermore, the court stated that 
the essential character of the Russian component as a fuel oil used pri- 
marily for heating remained unchanged. The court found that “al- 
though a change in tariff classification is certainly not controlling * * * 
the same classification treatment of the products * * * is some indica- 
tion that the imported blend was not a new and different product.” Ac- 
cordingly, the Part 102 rules do not allow a change of origin when fuel 
oil and gas oil, both of which are classified in heading 2710, are simply 
blended together. 


4. Voluntary Restraint Arrangement Cases: 


On balance, and as explained below, the Part 102 rules are consistent 
with the following cases involving substantial transformation for pur- 
poses of determining origin in the trade policy area. These cases in- 
volved voluntary restraint arrangements that the United States had 
with various countries regarding the exportation of steel products to 
the United States. 

Ferrostaal Metals Corporation v. U.S., 664 FSupp. 535 (CIT 1987). In 
New Zealand, full hard cold rolled steel sheet imported from Japan was 
annealed and galvanized by a process known as “‘continuous hot-dip 
galvanizing”’ to produce galvanized steel sheet. The court held that the 
hot-dipped galvanized steel sheet was a new and different article of com- 
merce when compared to the full hard cold rolled steel sheet. In making 
this determination, the court found that the processing of the hard cold 
rolled steel sheet into hot-dipped galvanized steel sheet results in a 
change in name, character, and use. The court noted the change in 
name, that is, from full hard cold rolled steel sheet to continuous hot-dip 
galvanized steel sheet. The court also stated that the annealing and gal- 
vanizing process resulted in a change in character by significantly al- 
tering the mechanical properties and chemical composition of the steel. 
In addition, the court noted that cold-rolled steel cannot be used for the 
same purposes as steel that has undergone the hot-dip galvanizing pro- 
cess. The Ferrostaal opinion represents a trial court’s resolution of a 
single, particular dispute involving a specific product and process. The 
case was not appealed. While the Court of International Trade’s sub- 
stantial transformation analysis in Ferrostaal remains relevant, Cus- 
toms has not codified the specific result of Ferrostaal and does not 
propose it as a uniform rule of general applicability based on a compre- 
hensive review of industry practices. Again, Customs believes that the 
Ferrostaal court would have reached the result contained in those rules 
had they been presented as such to the court. Moreover, Customs is con- 
fident that the Court of International Trade will sustain those rules 
based on an industry-wide analysis, notwithstanding the result that 
was reached based on the particular facts of a single case. Cf Algoma 
Steel Corp., Ltd. v. U.S., 865 F.2d 240, 243 (Fed.Cir. 1989). 
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Superior Wire v. United States, 867 F2d 1409 (CAFC 1989). The 
Court of Appeals for the Federal Circuit affirmed the Court of Interna- 
tional Trade decision that the process of drawing wire in Canada from 
wire rod produced in Spain is not a substantial transformation. The 
lower court had employed the traditional name, character, and use test, 
finding that, although there is a name change from wire rod to wire, 
there is no change in character or use when wire rod is drawn into wire. 
Therefore, the court held that wire drawn in Canada from Spanish wire 
rod was not substantially transformed for purposes of determining the 
country of origin under the voluntary restraint arrangement between 
the United States and Spain, thus resulting in Spain remaining the 
country of origin of the imported steel. The Part 102 rules are consis- 
tent with the court’s application of the substantial transformation 
principle in this case: the specific § 102.20 tariff shift rule applicable to 
such goods provides for a change to heading 7223 (wire) from any other 
heading, except from heading 7221 through 7222 (wire rod). 


5. Generalized System of Preferences Cases: 


Although the Generalized System of Preferences (GSP) statute cur- 
rently requires that the imported article must be product of a desig- 
nated beneficiary developing country (BDC) in order to be eligible for 
GSP duty-free treatment, all of the court decisions to date involved Cus- 
toms entries pre-dating that statutory provision and thus focused only 
on the GSP statutory preference standard that 35 percent of the value 
consist of materials the product of a BDC plus direct costs of processing 
performed in the BDC. These cases remain relevant as examples of sub- 
stantial transformation analysis to the extent that the question ad- 
dressed by the court did not involve the origin of the final product 
exported from the BDC but rather involved whether a material im- 
ported into the BDC was substantially transformed into a new and dif- 
ferent intermediate article of commerce in the BDC before being used to 
make the good exported from the BDC, so that its value could be counted 
toward the 35 percent requirement. Although the court in each of the 
cases discussed below did not specifically address the issue of the origin 
of the final article exported to the United States, it appears both that all 
of the involved goods as exported to the United States were products of 
the BDC. and that the same conclusion would be reached under the Part 
102 rules. 

Texas Instruments v. U.S., 681 F.2d 778 (CCPA 1982). The court held 
that silicon chips, wire and lead strips, which were imported into a BDC 
where they were assembled into integrated circuits and photodiodes, 
and where the chips had first to be severed from silicon slices prior to 
the assembly process, were substantially transformed into “materials 
produced in the BDC”’ which were then used in the production of elec- 
tronic camera parts exported to the United States. 

Azteca Milling Co. v. U.S., 703 FSupp. 949 (CIT 1988), and FF Zuni- 
ga Refractarios Monterrey, 996 F.2d 1203 (CAFC 1992). These GSP 
cases involved the issue of whether there existed a new and different ar- 
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ticle of commerce versus “‘materials in process advancing toward the 
finished product’’. In Azteca Milling which involved corn flour im- 
ported into the United States, the court found that the production of 
corn flour nixtamal and masa from imported corn did not result in a 
substantial transformation into new and different articles of com- 
merce, since the nixtamal and masa were “clearly recognizable as pro- 
cessed corn.”’ Similarly, the court in Zuniga found that the production 
of a casting slip for kiln furniture from imported dry materials did not 
result in a substantial transformation into new and different articles of 
commerce since the casting slip was only a “transitional stage of a ma- 
terial in process, advancing toward the finished product”’, the kiln fur- 
niture. The casting slip, like the nixtamal and masa in Azteca, was not 
found by the court to be “‘readily susceptible of trade’’. 

Torrington v. United States, 764 F.2d 1563 (CAFC 1985). The court 
held that the production of swage needle blanks from imported wire and 
the further production of sewing machine needles from swage blanks 
represented a double substantial transformation of the imported wire. 
The Part 102 rules support the trial court’s first finding of a substantial 
transformation—the transformation of wire into unfinished sewing 
machine needles—but not the second finding regarding the trans- 
formation from unfinished to finished needles. The appellate court’s de- 
cision upholding the second substantial transformation found by the 
trial court was based on a rare citation of the producer good-consumer 
good standard of Midwood, which the courts have not favored. More- 
over, the court’s decision appears to have been influenced heavily by its 
desire to effectuate what it believed to be the intent of Congress. In sus- 
taining the trial court’s finding of double substantial transformation, 
the court noted the Congressional intent behind the GSP statute, which 
was to foster industrialization of BDCs, and focused on the ‘“‘actual 
manufacturing process by which the intermediate article becomes the 
final product’’. In this regard, the court concluded that in light of the 
significant manufacturing process, there was not a “mere pass- 
through” operation in the BDC. 


6. Textile Cases: 


The court decisions involving substantial transformation of textiles 
and textile products were superseded by the rules of origin established 
under § 12.130 of the Customs Regulations (19 CFR 12.130) for textiles 
and textile products subject to the U.S. textile import program. The au- 
thority to promulgate these rules was upheld by the court in Mast In- 
dustries v. Regan, 596 FSupp. 1597 (CIT 1984). In that case, the court 
found that the promulgation of § 12.130, which was at the direction of 
the President and which set forth rules for the determination of country 
of origin for textiles and textile products subject to import quotas, was 
fully in accordance with law. See also Target Sportswear, Inc. v. United 
States, supra. This document republishes the January 3, 1994, propos- 
als to delete paragraphs (d) and (e) from § 12.130 and to amend para- 
graph (b) thereof to cross-refer to the Part 102 rules as Customs in T.D. 





76 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 20, MAY 17, 1995 


90-17 made those § 12.130 rules generally applicable for textiles and 
textile products. Thus, the Part 102 rules track the principles of, as well 
as the origin results that would be reached under, § 12.130 in the case of 
textiles and textile products. 


PROPOSED CHANGES TO THE INTERIM AND PROPOSED 
TEXTS AND PROPOSED DELAYED EFFECTIVE DATE 


A. PROPOSED AMENDMENTS TO THE INTERIM RULES 
1. Part 102 General origin criteria: 
Section 102.11—General rules. 


It is proposed to revise paragraph (d) of interim § 102.11 in part to 
simplify the text but principally in order to ensure that paragraph (d) 
will provide for an origin determination in all cases in which origin can- 
not be determined under paragraph (a), (b) or (c). Customs notes that 
the interim paragraph (d) text in some cases will not effectuate an ori- 
gin determination when the good in question last undergoes production 
in a country where only minor processing was performed with respect 
to that good. For example, various furniture parts classifiable under 
subheading 9403.90, HTSUS, enter Country A from various countries; 
in Country A, the parts are collected and packaged into unassembled 
boxes of desks and tables classifiable under subheading 9403.30, 
HTSUS, pursuant to GRI 2(a) which are then shipped to Country B. 
The interim § 102.20 tariff shift rule for goods classified in subheading 
9403.30 provides for ‘‘a change to subheading 9403.10 thorugh 9403.80 
from any subheading outside that group, except from subheading 
9401.10 through 9401.80, and except a change from subheading 
9401.90 or 9403.90 when that change is pursuant to GRI 2(a).”’ In the 
stated example this tariff shift rule will not be met because the change 
in classification indeed does occur as a result of classification of the 
collection of furniture parts as the unassembled desks and tables pur- 
suant to GRI 2(a); thus, origin cannot be determined under interim 
§ 102.11(a)(3). Ifno single component can be found to impart the essen- 
tial character to the desks and tables, then origin of the goods also can- 
not be determined under interim § 102.11 (b). Moreover, since the desks 
and tables are not classified as sets, mixtures or composite goods under 
the HTSUS, origin cannot be determined under interim § 102.11(c). Fi- 
nally, since the parts came into Country A from various countries and 
only minor processing (packaging) was performed in Country A to 
make the goods, the origin of the goods cannot be determined under in- 
terim § 102.11(d)(1) or (2). Thus, no determination of origin can be 
achieved under the interim texts with regard to the good described in 
this example. 

In order to address the problem outlined above, the proposed revision 
of paragraph (d) as set forth below incorporates the following three sub- 
paragraphs: subparagraph (1) covers a good produced only as a result of 
minor processing and provides in such a case that the country of origin 
of the good is the country or countries of origin of each single material 
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that merits equal consideration for determining the essential character 
of the good; subparagraph (2) covers a good produced by simple assem- 
bly, where the assembled parts that merit equal consideration for deter- 
mining the essential character of the good are from the same country, 
and provides in such a case that the country of origin of the good is the 
country of origin of those parts; and subparagraph (3) covers cases in 
which the country of origin of a good cannot be determined under para- 
graph (d)(1) or (d)(2) and provides that in such cases the country of ori- 
gin of the good is the last country in which the good underwent 
production. 


Removal of § 102.14—Goods returned. 


Based on comments received and as a result of further internal re- 
view, Customs has reconsidered the position stated in T.D. 94-4 that 
U.S. Note 2(a), Subchapter II, Chapter 98, HTSUS, has application for 
general country of origin purposes. In light of this change in position, it 
is proposed to remove this section (see also the proposed revision of in- 
terim § 102.19 discussed below). 


Removal of § 102.16—Good and its parts; parts of parts. 


It is proposed to remove interim § 102.16 which sets forth special ori- 
gin rules where, for any of several specified reasons, a part of a good or a 
part of a part does not undergo an applicable change in tariff classifica- 
tion provided for in § 102.20. The experience of Customs in administer- 
ing the interim NAFTA Marking Rules has shown that the hierarchical 


application of Secs. 102.11 (b) through (d), coupled with the proposed 
change to § 102.11(d) discussed above, yield an appropriate origin re- 
sult that codifies the substantial transformation principle. Accordingly, 
Customs no longer believes that § 102.16 is necessary. 


Section 102.17—Non-qualifying operations. 


It is proposed to revise the introductory text of interim § 102.17 to 
clarify the intent that the section applies whenever the change in tariff 
classification or other condition specified in § 102.20 was met only as a 
result of one or more of the listed non-qualifying operations having 
been performed with respect to the good. 

In addition, it is proposed to revise paragraph (e) of interim § 102.17 
which specifies, as a “‘non-qualifying operation” for purposes of section 
102.20, any process or work the sole object of which is demonstrated by 
a preponderance of evidence to be the circumvention of the Part 102 
rules. Upon reconsideration of this provision, it is Customs view that 
this provision is not administrable since the text does not make clear 
how it is possible for a person to “circumvent” these rules. First, if the 
§ 102.20 rule or any other Part 102 rule does not preclude a specific op- 
eration from being the means by which a foreign material satisfies a 
§ 102.20 rule, any operation is deemed allowable under Part 102. Se- 
cond, if a Part 102 rule specifically precludes a type of operation (for ex- 
ample, ‘‘simple assembly” or “dismantling or disassembly’’) and it was 
only as a result of such an operation that the change in tariff classifica- 
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tion requirement or other conditions specified for the foreign material 
under the § 102.20 rule were met, the § 102.20 ruleis simply not deemed 
to have been satisfied. In either case, there could not have been a “‘cir- 
cumvention”’ of the rules as a result of the operation, since either the 
Part 102 rules permitted the operation or, as a result of the operation, 
the Part 102 rules were not satisfied. 

Nevertheless, to further protect against circumstances which may 
appear to be a “‘circumvention”’ of the spirit or intent of the Part 102 
rules, Customs proposes to redraft paragraph (e) of § 102.17 to specify, 
as an additional ‘‘non-qualifying operation”’, collecting parts that, as 
such, are classifiable in the same tariff provision as an assembled good 
pursuant to General Rule of Interpretation (GRI) 2(a), without any 
additional operation other than minor processing. Thus, no specified 
change in tariff classification will be deemed to have occurred if such 
change resulted solely from the act of collecting parts which are then 
classified under the tariff provision applicable to the assembled good. If, 
on the other hand, in addition to the collecting of parts, processing 
constituting more than minor processing also occurred in the country 
in question, this rule would be inapplicable. 

Section 102.18—Rules of interpretation. 

It is proposed to revise paragraph (a) of interim § 102.18 in order to: 
(1) Simplify, and thus clarify the application of, the introductory text; 
(2) remove subparagraph (a)(1)(i) which refers to the collection of parts 
classified as an assembled good and thus would become redundant be- 
cause it would be encompassed within the broader terms of proposed 
new § 102.17(e) as discussed above (which would apply to all tariff shift 
rules rather than to only those rules that specifically cite classification 
under GRI 2(a) as a basis for not allowing a specified change in tariff 
classification); (3) remove paragraph (a)(2) which would no longer be 
needed in view of the proposed removal of paragraph (a)(1)(i) from this 
section; and (4) simplify the remaining portion of paragraph (a) (sub- 
paragraph (a)(1)(ii) in the interim text) and remove therefrom the un- 
necessary reference to “‘a subassembly”’. 

In addition, it is proposed to revise paragraph (b) of interim § 102.18 
in order to effect the following changes: (1) The removal of the unde- 
fined parenthetical reference to “‘self-produced materials” in interim 
subparagraph (b)(2); (2) the reversal of the order of interim subpara- 
graphs (b)(1) and (b)(2); (3) in newly designated subparagraph (b)(1), 
the addition of new subparagraphs (b)(1)(i) and (b)(1)(ii) to clarify and 
illustrate, by way of a statement and an example in each case, the in- 
tended operation of the subparagraph (b)(1) rule; and (4) the simplifica- 
tion, and thus clarification, of the paragraph (b) text. 

Section 102.19—NAFTA preference override. 

It is proposed to make some editorial modifications to the text of in- 
terim § 102.19, to designate that text as paragraph (a), and to add a new 
paragraph (b). New paragraph (b) is intended to facilitate the applica- 
tion of the appropriate NAFTA preferential duty rate under General 
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Note 12(a), HTSUS, in the case of originating goods the origin of which 
is determined to be the United States under the Part 102 provisions. It 
should be noted that the term ‘‘Customs duty”’ used in this new para- 
graph (b) is intended to include merchandise processing fees which are 
treated as Customs duties under § 24.23(e) of the Customs Regulations 
(19 CFR 24.23(e)). 


2. Section 102.20 Specific rules: 


Customs proposes to make a number of amendments to the tariff 
shift rules and other requirements set forth in interim § 102.20. These 
proposed amendments, and the reasons therefor, are summarized be- 
low with reference to the HTSUS provisions and general types of goods 
involved. 


Elimination of the _ specific rules referring to “substantial 
transformation”’: 

Customs proposes to amend the tariff shift rules for headings/ sub- 
headings 1901.90, 2103.90, 4823.20 through 4823.59, 4823.70 through 
4823.90, 6811.90, 6812.90, 6814.90, 7010 through 7018, 7019.90, 7020, 
8708.99, 9110, 9401.90, 9403.90, and 9606.21 through 9606.29, by elim- 
inating in each case the rule which permits a specified change “‘if that 
change results in a substantial transformation.” In administering the 
interim Part 102 rules Customs has determined that these specific 
statements in the rules are redundant and do not need to be included in 


§ 102.20 in order to codify the substantial transformation principle. As 
a result of this proposal and the proposed removal of § 102.16 discussed 
above, the term ‘‘substantial transformation” would no longer appear 
in the Part 102 texts; accordingly, it is also proposed to remove the defi- 
nition of “‘substantial transformation” in interim § 102.1(p). 


Section II Note: 


It is proposed to amend the Note under Section II by adding the words 
“or from whole plants,” after the words “slips or other live parts of 
plants,’”’. This proposed change is intended to clarify, consistent with 
the definition of ‘‘a good wholly obtained or produced”’ in interim 
§ 102.1(g), that when an agricultural product is grown and harvested 
from a plant that was transplanted from another country, the product 
has its origin in the country in which the product was harvested. 


Headings 0904-0910 (spices): 


It is proposed to delete the second tariff shift rule for headings 
0904-0910, which provides for a change to crushed, ground, or pow- 
dered products of heading 0904 through 0910 (principally spice prod- 
ucts) from within Chapter 9, if put up for retail sale. Customs is of the 
opinion that processing raw spices to create crushed, ground or pow- 
dered spices, whether or not accompanied by cleaning, merely changes 
the form of the spice and does not result in any significant change in the 
name, character or use of the product. This view is consistent with pre- 
vious Customs rulings which have held that the processing of raw 
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cheese into grated cheese packed for retail sale does not constitute a 
substantial transformation. 


Subheading 1517.90 (vegetable oils consisting of preparations and 
mixtures): 

The interim rule requires a change from any other chapter. It is pro- 
posed to amend this rule by adding a second tariff shift rule which would 
allow a change from any other heading so long as the resulting product 
contains no more than 60 percent by volume of a single oil ingredient 
from a single country. This change would make the rule for mixtures of 
different types of oils consistent with the rule for a similar type of prod- 
uct, mixtures of different types of fruit juices (heading 2009.90), and 
would incorporate the results reached under the traditional application 
of the substantial transformation rule with respect to such types of 
products. 


Headings 4104-4107 (leather): 

Based both on acomment and on further review by Customs, it is pro- 
posed to delete the second tariff shift rule which allows a change to fin- 
ished leather of heading 4104 through 4107 from wet blue hides or 
leather. This proposed change reflects the following considerations: 
(1) There is no established definition of the term ‘“‘finished leather’’ and, 
in fact, the meaning of the term can vary according to the end use of the 
goods; and (2) the processes necessary to change wet blues to finished 
leather can vary and may not, in all cases, result in a change in the coun- 


try of origin, as reflected in rulings issued by Customs. 


New Chapter 42 Note: 


It is proposed to add a Note to the Chapter 42 rules to ensure that a 
single country of origin always will be identifiable in the case of textile 
goods. This new Note is modeled on Note 3 to the Section XI rules and 
thus also reflects the proposed amendment to that Note as discussed 
below. 


Headings 4810-4814 (coated paper): 

Customs proposes to revise this interim tariff shift rule by dividing it 
into separate rules for heading 4810, subheading 4811.10 through 
4811.31, subheading 4811.39, subheading 4811.40 through 4811.90, 
and headings 4812 through 4814. Of these five proposed new rules, only 
the proposed rule for subheading 4811.39 would constitute a substan- 
tive change from the current interim rule for headings 4810 through 
4814. The proposed rule for subheading 4811.39 would disallow a 
change from paper of heading 4804 to paper that is only “‘coated, im- 
pregnated or covered with plastics’. This is consistent with Customs 
rulings which generally have held that laminating, coating or encapsu- 
lating does not result in a substantial transformation. 


Subheadings 4823.70-4823.90 (other paper, paperboard, etc. products): 


It is proposed to amend the tariff shift rule which would remain (if the 
‘substantial transformation”’ rule is eliminated as proposed above) to 
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specify a change “‘from any other subheading, including another sub- 
heading within that group” rather than a change “‘from any other chap- 
ter’. This amendment would result in a more liberal rule which reflects 
the conclusions reached by Customs under the traditional approach. 


Section XI (textiles): 

The proposed amendments to the interim § 102.20 specific rules ap- 
plicable to textiles as discussed below are intended to conform the rules 
in question to the practice of, and positions taken by, Customs in the 


case-by-case administration of § 12.130 of the Customs Regulations 
(19 CFR 12.130): 


a. Note (1)d: 

In response to a comment, it is proposed to replace the word “‘body”’ 
by the words ‘“‘major parts” and to delete the words ‘‘together with its 
sleeves and/or legs’’, in order to preclude interpretation of this Note as 
not applying to garments that have padding in the body and linings in 
the sleeves. 


b. New Note (Lf: 

It is proposed to add a new Note (1)f to clarify the meaning of “minor 
embellishments’ (see the proposed amendment to the specific rules ap- 
plicable to goods of headings 6302 and 6304 as discussed below). 


c. Note 3: 

It is proposed to amend Note 3 by adding a sentence at the end to cov- 
er a case where more than one component determines classification or 
where the component that determines classification is attributable to 
more than one country. This new sentence provides that in such cases 
the country of origin shall be the last country in which the good under- 
went production other than minor processing. Customs believes that 
this amendment is necessary for purposes of administration of the U.S. 
textile import program which makes no provision for multiple coun- 
tries of origin. 


d. Heading 5105 (wool tops): 

It is proposed to add a second tariff shift rule for headings 5101-5105 
in order to reflect the Customs position that the processing of greasy 
wool into combed wool is a substantial transformation. 


e. Heading 5609 (articles of yarn): 

It is proposed to amend the tariff shift rule for heading 5609 to in- 
clude, in the exception language, a reference covering headings 5604 
and 5605 which include different types of yarns. This proposed change 
would reflect the Customs view that the assembly or other processing of 
such yarns into articles classifiable in heading 5609 does not constitute 
a substantial transformation. 


f. Heading 5804 (net fabrics): 
Customs has determined that, under certain circumstances, it is com- 
mercially feasible to convert made up nets of heading 5608 to netting of 
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subheading 5804.10 by simple cutting, and Customs does not believe 
that such a tariff shift should confer origin. Accordingly, it is proposed 
to divide the interim heading 5804 tariff shift rules into two sets of 
rules, one for subheading 5804.10 and the other for the remainder of the 
heading, in order to add in the case of subheading 5804.10 an exception 
involving a change to that subheading from heading 5608. 


g. Subheadings 5806.10-5806.39 (narrow fabrics): 

It is proposed to amend the first tariff shift rule for subheadings 
5806.10-5806.39 by adding heading 5801 to the listed exceptions. Head- 
ing 5801 provides for woven pile and chenille fabrics, and it is the posi- 
tion of Customs that the processing of those fabrics into goods 
classifiable in subheadings 5806.10-5806.39 does not constitute a sub- 
stantial transformation. 


h. Heading 5810 (embroidered fabric): 
In response to several similar comments, it is proposed to rearrange, 
and revise the wording of, the two tariff shift rules for goods of this head- 


ing in order to conform to prior rulings regarding the weight and effect 
of the embroidery. 


i. Heading 5903 (coated fabrics): 


It is proposed to amend the first tariff shift rule for this heading by 
replacing the exclusion reference to subheadings “5806.31 through 


5806.39” by a reference to heading “5806’’. This will have the principal 
effect of widening the reference to include woven pile fabrics which 
were inadvertently omitted from the exclusion language in this tariff 
shift rule. 


j. Headings 6101, 6102, 6201 and 6202 (assembled garments): 

In response to acomment, it is proposed to amend the third tariff shift 
rule for each of these headings in order to conform the wording to that 
used in other § 102.20 rules which specify a change ‘“‘to assembled gar- 
ments from unassembled parts’’. 


k. Subheadings 6103.21-6103.29, 6104.21-6104.29, 6203.21-6203.29 
and 6204-21-6204.29 (ensembles): 


In response to a comment, it is proposed to add to each of these sub- 
headings two new tariff shift rules in order to make the rules for suits 
(see, for example, the interim rules for subheadings 6103.11-6103.19) 
applicable to sets of garments (ensembles) that are essentially the same 
as suits. 


1. Headings 6115-6117 and 6213-6214 (shawls, scarves, and the like 
and handkerchiefs): 


In response to a comment, it is proposed to divide the interim tariff 
shift rule for headings 6115-6117 in order to set forth a separate rule for 
subheading 6117.10 which would allow a change from greige fabric to 
shawls, scarves, etc. by means of dyeing, printing, cutting and stitching. 
The proposed separate rules set forth in this document for headings 
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6115-6116 and for subheadings 6117.20-6117.90 reflect the terms of 
the interim rule. 

In response to the same commenter, it is proposed to amend the inter- 
im rule for headings 6213-6214: (1) to remove the knit-to-shape proviso 
which does not appear to be appropriate for the type of goods covered; 
and (2) to add a second tariff shift rule for the same reason stated above 
for subheading 6117.10. 


m. Heading 6205 (shirts): 


In response to a comment, it is proposed to delete the word “‘shoul- 
der” before “‘yokes”’ in the second and third tariff shift rules because 
(1) yokes on shirts by definition are only in the shoulder area and 
(2) this would conform the wording to the terminology used in the rules 
under headings 6105, 6106 and 6206. 


n. Headings 6302 and 6304 (bed linen and other furnishings): 

In response to a comment, it is proposed for each of these headings to 
add a second tariff shift rule to the interim paragraph (1) rule to reflect 
current Customs rulings. The proviso in each new rule, which requires 
at least cutting ‘‘finished fabric’’ on all sides and hemming “all cut 
edges”’ and ‘‘at least one other subsequent process’’, clarifies the fact 
that fabric finishing operations are not considered and eliminates any 
uncertainty regarding the minimum amount of hemming that must be 
performed. The present view of Customs is that such minor embellish- 
ments should not be considered. 


o. Heading 6303 (curtains, blinds and valences): 

In the second tariff shift rule, it is proposed to amend the proviso as 
follows: (1) to require “‘more than’”’ (rather than ‘“‘at least’’) cutting on 
all sides ‘‘and’”’ hemming the cut edges; (2) by removing the require- 
ment for ‘‘a significant sewing or assembly operation’’; and (3) by ad- 
ding at the end the words ‘‘and with no consideration being given to 
minor processing’’. Customs believes that the “‘minor processing”’ stan- 
dard, which is defined in § 102.1(m), is preferable to the undefined ‘“‘sig- 
nificant”” standard; thus, processing which is other than ‘‘minor” 
should, by definition, be considered significant. 

In addition, it is proposed to amend the third tariff shift rule by ad- 
ding a reference to heading 5811 so as to include quilted fabrics in the 
listed exceptions since a good may contain a small amount of quilted 
fabric without being considered a “‘quilted article’. 


p. Subheadings 6306.91-6306.99 (awnings, sunblinds and camping 
goods): 

It is proposed to amend this tariff shift rule by adding language at the 
end of the proviso to clarify that minor processing may not be consid- 
ered in determining whether the proviso conditions have been met. 

q. Subheading 6307.90 (made up articles): 


Customs believes that the interim tariff shift rule should be amended 
to prescribe that the sewing or assembly operation be “‘substantial’’ in 
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amount rather than simply “‘significant’’. While this proposed amend- 
ment appears to be minor and does not materially alleviate the subjec- 
tivity of the rule, Customs notes that it: (1) effectively changes the test 
for manufacturing or processing operations from a qualitative stan- 
dard to a quantitative standard, which is how Customs has been apply- 
ing § 12.130; and (2) conforms the terminology used in the rule to the 
wording of § 12.130. 


New Chapter 65 Note: 


It is proposed to add a Note to the Chapter 65 rules to ensure that a 
single country of origin always will be identifiable in the case of textile 
goods. As in the case of the new Note proposed for the Chapter 42 rules 
as discussed above, this new Note is modeled on Note 3 to the Section XI 
rules and thus reflects the proposed amendment to that Section XI Note 
as discussed above. 


Headings 7010-7018 (glass articles): 


With particular regard to lead crystal stemware of heading 7013, a 
commenter argued that the interim rules for headings 7010-7018 rep- 
resent an abandonment of existing principles used for determining 
country of origin and such action would significantly harm its client’s 
business. This commenter cited, as an example of an existing principle, 
Headquarters Ruling Letter (HRL) 734387 dated June 8, 1992, in which 
Customs held that the processing in Ireland of uncut lead crystal stem- 
ware “‘blanks”’ originating in various continental European countries 
‘substantially transformed” the ‘‘blanks”’ into “‘formal crystal stem- 
ware’, thus making Ireland the country of origin of the finished 
product. 

Customs on a number of occasions has previously ruled on the ques- 
tion of whether extensive and intricate cutting of crystal constituted a 
substantial transformation. In HRL 734387 mentioned by the com- 
menter, Customs ruled that crystal glassware ‘“‘blanks”’ were substan- 
tially transformed into formal, elegant stemware suitable for indoor 
decoration by the extensive hand-cutting operations performed in Ire- 
land. Customs based this determination on the fact that the hand-cut- 
ting operation was a substantial and intricate processing operation 
performed by highly skilled craftsmen which significantly changed the 
appearance and the shape of the stemware, imparting a decorative use 
to the glassware. Customs also noted that the glassware lost its identity 
as mere glassware and became a new article bought primarily for its ap- 
pearance rather than for its utilitarian use. Similarly, in HRL 734283 
dated June 16, 1992, Customs found that a crystal blank bowl, vase and 
basket were substantially transformed as a result of extensive and intri- 
cate hand-cutting done in Ireland. In another ruling, HRL 734653 
dated October 22, 1992, Customs found that crystal blank bowls, which 
were hand-cut in the United States, were substantially transformed by 
the extensive operations performed there. 

Most recently, Customs held in HRL 735310 dated April 6, 1994, that 
hand-cutting and acid polishing crystal stemware blanks in the United 
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States resulted in a substantial transformation of the blanks. Customs 
found in this case that the hand-cutting and polishing operations were 
extensive and intricate and were performed entirely in a single country, 
the United States. 

The foregoing cases are to be distinguished from HRL 731617 dated 
September 1, 1989, in which Customs held that the grinding and polish- 
ing of aluminum trays and bowls in Mexico did not substantially trans- 
form the articles. Customs held that neither the grinding nor the 
polishing changed the fundamental character or use of the articles. 
Rather, Customs concluded that it was the constituent material, alumi- 
num alloy, coupled with the shape and design of the articles created by 
the U.S. sandcasting process, that imparted the essential character to 
the finished articles and determined their ultimate use. 

Customs, however, also concluded that in certain cases the operation 
of cutting stemware did not result in a substantial transformation. One 
such case was HRL 733036 dated April 9, 1990, in which Customs found 
that there was no change in name, character or use caused by the simple 
hand cuts made to the glass in East Germany which, although attrac- 
tive, did not increase the value of the stemware. 

The case-by-case application of the substantial transformation stan- 
dard in this area has been very controversial over the years. Therefore, 
in order to allow the results that would be achieved under the case-by- 
case approach while promoting objectivity and predictability of origin 
determinations involving these articles, Customs is proposing in this 
document to amend the interim rules prescribed for headings 
7010-7018 to include a new rule that specifies a change from uncut and 
unpolished glassware blanks of heading 7013 to cut and polished glass- 
ware of that heading, provided that there has been a substantial 
amount of both cutting and polishing operations in a single country. As 
an example, Customs would consider the goods covered by HRL 735310, 
discussed above, as meeting this proposed new standard. 

Also, upon further review of these rules, Customs has discovered that 
the specific rule applicable to goods classified in heading 7011, which 
covers glass envelopes and parts thereof for electrical lamps, cathode- 
ray tubes or similar items, does not reflect Customs position regarding 
substantial transformation. This rule allows changes from glass pro- 
files, classified in subheading 7003.30. In HRL 557387 dated October 1, 
1993, Customs ruled that glass face plates for cathode ray tubes, classi- 
fied in subheading 7011.20, which were produced in Mexico from Ko- 
rean-origin glass profiles classified in subheading 7003.30, had not 
been substantially transformed into a product of Mexico. Customs con- 
cluded that “‘the essential form, shape and character of the glass prod- 
uct [the face plates] were determined by the manufacturing operation 
in Korea”’ for the production of the profiles. Since Customs continues to 
maintain the position stated in HRL 557387, it is proposed to modify 
the interim § 102.20 specific rules to disallow a change to heading 7011 
from subheading 7003.30. 
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Finally, Customs has reconsidered the necessity for that provision 
contained in the interim rules for headings 7010 through 7018 which 
precludes a tariff shift from heading 7020. Customs believes that in or- 
der for such a change in tariff classification to occur, there would have to 
be either (1) a genuine creation of a new and different article having a 
new name, character or use, or (2) a tariff classification change result- 
ing solely from a non-qualifying operation, such as a “change in end 
use” or “dismantling or disassembly’, which pursuant to § 102.17 
would not confer origin. Since the Part 102 rules already accomplish the 
purpose behind the limitation regarding a shift from heading 7020, it is 
proposed to remove that limitation. In addition, it is proposed to modify 
the interim rules to specifically allow a change from another heading 
within the group, because the same principles would apply in such a 
case. 

Accordingly, in order to reflect the above considerations, it is pro- 
posed to replace the interim rules for headings 7010-7018 with a new 
structure involving one rule for heading 7010, one rule for heading 
7011, and two rules for headings 7012-7018. 


Subheadings 8301.10-8301.50 (padlocks, locks, clasps and frames): 


It is proposed to amend the tariff shift rule for these subheadings in 
order to rectify the incorrect reference “‘8301.40” which should read 
“8301.50” so as to correspond to the subheadings covered in the 
“HTSUS” column. 


Section XVI—Note: 


This note, which disallows tariff changes within Chapters 84 and 85 
occurring only as a result of the application of GRI 2(a), would no longer 
appear necessary since the proposed amendment to interim 
§ 102.17(e), as discussed above, would accomplish the same purpose. 
Accordingly, it is proposed to delete this note. 


Subheading 8401.20 (machinery and apparatus for isotopic separation): 

It is proposed to modify the text of the interim tariff shift rule, and to 
add a second tariff shift rule, in order to clarify that no change is allowed 
from parts of subheading 8401.20 to parts of the same subheading. 
Thus, under the proposed new standard for subheading 8401.20, a 
change from parts of subheading 8401.20 is allowed only if the change is 
to completed machinery and apparatus of that subheading. 


Subheading 8415.90 (parts of air conditioning machines): 


The interim rule allows a change to this subheading “‘from any other 
heading, except a change resulting from a simple assembly.” It is pro- 
posed to revise this rule to allow a change to this subheading “from any 
other subheading, except when the change is from heading 7411, 7608, 
8414, 8501, and 8535 through 8537 as a result of merely a simple assem- 
bly.”’ Under this proposed change, the simple assembly limitation is spe- 
cified only with reference to headings from which a tariff shift could 
possibly result merely from a simple assembly as defined in § 102.1(o). 
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Subheadings 8470.10-8471.91 (calculating, accounting and ADP 
machines): 

The interim rule allows a change to these subheadings ‘‘from any oth- 
er subheading, except when resulting from a simple assembly.” It is pro- 
posed to revise this rule to allow a change to these subheadings either 
“from any subheading outside that group, except from heading 8473” 
or “from any subheading within that group or from heading 8473, pro- 
vided the change is not the result of merely a simple assembly.’’ Under 
this proposed change, the simple assembly limitation is specified only 
with reference to that heading from which a tariff shift could possibly 
result merely from a simple assembly as defined in § 102.1(0). Thus, un- 
der the proposed rule, changes would be allowed to subheading 8470.10 
through 8471.91 from any subheading outside that group, except head- 
ing 8473. 


Subheadings 8471.92-8472.90 (other machines for transcribing or 
processing coded data and other office machines): 

The interim rule allows a change to these subheadings ‘‘from any oth- 
er subheading, except when resulting from a simple assembly.”’ It is pro- 
posed to revise this rule in the same manner, and for the same reasons, 
as stated above for subheadings 8470.10-8471.91. 


Heading 8473 (parts and accessories of machines of headings 
8469-8472): 

The interim tariff shift rule provides for a change to this heading 
“from any other heading, except heading 8501, when resulting from a 
simple assembly.”’ Upon a further review, Customs has identified other 
provisions from which a change to heading 8473 could possibly result 
merely from a simple assembly as defined in § 102.1(0). Therefore, it is 
proposed to revise this rule to allow a change to this heading “‘from any 
other heading, except when the change is from heading 8414, 8501, 
8504, 8534, 8541, or 8542 as a result of merely a simple assembly.” 


Subheadings 8474.10-8474.80 (machinery for sorting, grinding, etc.): 
The interim rule allows a change to these subheadings ‘from any oth- 
er subheading, except when resulting from a simple assembly.” It is pro- 
posed to revise this rule to allow a change to these subheadings either 
“from any subheading outside that group, except heading 8501” or 
“from a subheading within that group or heading 8501, provided the 
change is not the result of a simple assembly.’’ Under this proposed 
change the simple assembly limitation is specified only with reference 
to those tariff provisions from which a tariff shift could possibly result 
merely from a simple assembly as defined in § 102.1(0), in consideration 
of the fact that the machinery in this group is very similar and frequent- 
ly consists of little more than a motor with some form of attachment. 


Subheadings 8482.10-8482.80 (bearings): 


Acommenter cited HRL 083455 dated September 6, 1989, which held 
that the assembly of a tapered roller bearing was a simple assembly that 
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did not result in a substantial transformation; therefore, the country of 
origin was held to be Romania where the cup and cone were manufac- 
tured. This commenter noted that although the second tariff shift rule 
under subheadings 8482.10-8482.80 is not a total departure from this 
ruling since the rule provides for bearings with domestic inner and out- 
er races, nevertheless, this tariff shift rule is inconsistent with the rul- 
ing insofar as it allows for assemblies of parts which incorporate only 
domestic balls/rollers. Another commenter asserted that the rollers or 
balls represent a small percentage of the value (5 to 10 percent of the 
cost of production) and cited a finding by the Commission of the Euro- 
pean Communities that the process or operations which result in the 
manufacture of balls or rollers or needle bearings and cages are of mi- 
nor importance compared with the manufacture of the inner and outer 
rings and may be disregarded for the purposes of defining the origin of 
roller bearings. 

In light of both the imputed minimal value of the balls/rollers and the 
fact that the above-cited ruling held that the cup and cone provide the 
essential character of the bearing, it is proposed to amend the second 
tariff shift rule for goods of subheadings 8482.10-8482.80 to not allow 


origin to be based upon the country where the balls and rollers are 
made. 


Subheading 8512.40 (windshield wipers, defrosters and demisters): 

The interim rule allows a change to this subheading ‘‘from any other 
subheading, except when resulting from a simple assembly.”’ It is pro- 
posed to revise this rule to allow a change to this subheading “from any 
other subheading, except when the change is from subheading 8512.90 
or heading 8501 as a result of a simple assembly.’ Under this proposed 
change, the simple assembly limitation is specified only with reference 
to those tariff provisions from which a tariff shift could possibly result 
merely from a simple assembly as defined in § 102.1(o). 


Subheadings 8517.10-8517.82 (telephone and telegraph apparatus): 
The interim rule allows a change to these subheadings ‘‘from any oth- 
er subheading, including another subheading within that group, except 
when resulting from a simple assembly.” It is proposed to revise this 
rule to allow a change to these subheadings either ‘‘from any subhead- 
ing outside that group, except from subheading 8517.90” or ‘‘from sub- 
heading 8517.90, provided the change is not the result of a simple 
assembly.”’ Under this proposed change, the simple assembly limitation 
is specified only with reference to that subheading from which a tariff 


shift could possibly result merely from a simple assembly as defined in 
§ 102.1(0). 


Subheadings 8528.10-8528.20 (television receivers): 
The interim rule allows a change to these subheadings “‘from any oth- 
er subheading, including another subheading within that group.” 


Thus, the interim rule allows a change from television tubes. Customs 
believes that the television tube may determine origin for some televi- 
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sion sets. Accordingly, it is proposed to add an exclusion for television 
tubes (subheadings 8540.11 through 8540.12). 


Subheadings 8531.10-8531.80 (other electric sound or visual signaling 
apparatus): 


The interim rule allows a change to these subheadings “‘from any oth- 
er subheading, including another subheading within that group, except 
when resulting from a simple assembly.” It is proposed to revise this 
rule to allow a change to these subheadings ‘“‘from any other subhead- 
ing, including another subheading within that group, except when the 
change is from subheading 8531.90 as a result of a simple assembly.”’ 
Under this proposed change, the simple assembly limitation is specified 
only with reference to that subheading from which a tariff shift could 
possibly result merely from a simple assembly as defined in § 102.1(0). 


Headings 8541-8542 (semiconductor devices and integrated circuits): 


It is proposed to modify the second and third interim tariff shift rules 
for these headings. The proposed change to the second rule would clari- 
fy that, under this rule, a change from an unmounted chip, die or wafer 
of heading 8541 or 8542 is allowed only if the change is to a mounted 
chip, die or wafer of heading 8541 or 8542. With regard to the third tariff 
shift rule, which refers to a change “‘to any programmed chips from any 
unprogrammed chips’’, the proposed change is intended to align the 
rule more closely with the court decision upon which the rule was based 
(Data General Corporation v. United States, 4 CIT 182 (1982), discussed 
above, in which the court specifically held that the programming of 
PROMs is a substantial transformation). 


Headings 9101-9107 (clocks and watches) and headings 9108-9109 
(finished clock and watch movements): 


Under the interim § 102.20 rule applicable to headings 9101-9107, a 
change in classification to that group from any other heading, except 
headings 9108-9110, will result in a country of origin change. Headings 
9108-9110 encompass complete and incomplete watch and clock move- 
ments, assembled and unassembled. Under the interim § 102.20 rule 
applicable to headings 9108-9109 (complete and assembled watch and 
clock movements), a change to either of these headings from any other 
heading, with the exception of heading 9110, will effect a country of ori- 
gin change. Heading 9110 includes: complete watch and clock move- 
ments, unassembled or partly assembled (movement sets); incomplete 
watch or clock or watch movements, assembled; and “‘rough”’ watch or 
clock movements (sets of unassembled parts of the type described in 
Additional U.S. Note 1(g)). 

Acommenter stated that since, under current international practice, 
the movement will often originate in one country or in several countries 
while assembly of the watch or clock may take place in another country, 
country of origin will not be determined on the basis of the interim 
§ 102.20 tariff shift rule applicable to watches and clocks of headings 
9101-9107. With respect to finished movements of headings 
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9108-9109, this commenter was similarly of the opinion that the speci- 
fied interim § 102.20 tariff shift rule will frequently be inapplicable 
since parts of movements classified under heading 9110 often originate 
in one country while the movement may be assembled in a second coun- 
try. This commenter argued that the interim rules do not reflect com- 
mercial reality because substantial assembly operations may take place 
in the country where the movement is assembled. 

It has been the longstanding position of Customs that the country of 
origin of a watch or clock is the country of manufacture of the watch or 
clock movement. The addition of the hands, dial, case, or watchband 
add definition to the watch but do not change the character or use of the 
watch or clock movement which is the “guts”’ of the time piece. See, for 
example, HRL 735197 dated January 4, 1994. This Customs position is 
based on the determination that the last substantial transformation of 
a finished watch or clock is the assembly of the movement. The interim 
§ 102.20 rule applicable to watches and clocks (the rule for headings 
9101-9107) was intended to track current practice, and does so, with 
the exception noted below. The interim § 102.20 rule applicable to com- 
plete movements (the rule for headings 9108-9109) also essentially fol- 
lowed present practice, with the exception noted below, since 
incomplete or partial movements encompassed by heading 9110 are the 
“‘guts’’ of the complete movement. 

Customs notes, however, that heading 9110 also includes ‘“‘complete 
watch or clock movements, unassembled”’ and ‘“‘rough”’ watch or clock 
movements. Since under current practice Customs has repeatedly held 
that the assembly of individual parts to create a movement (or other 
similar good of heading 9110) results in a substantial transformation 
(see, for example, HRL 733533 dated August 3, 1990), it is apparent that 
the exception language in the interim § 102.20 rules for watches and 
clocks of headings 9101-9107 and for complete and assembled move- 
ments of headings 9108-9109 does not reflect this practice. 

Accordingly, it is proposed to amend the § 102.20 rules for clocks and 
watches and for complete and assembled movements by adding in each 
case a second rule to allow changes from complete movements, unas- 
sembled (movement sets), of subheadings 9110.11 or 9110.90, or from 
rough movements of subheading 9110.19 or 9110.90. 


Subheadings 9404.10-9404.30 and 9404.90 (bedding and similar 
furnishings): 

It is proposed to replace the § 102.20 listings for subheadings 
9404.10-9404.30 and 9404.90 by the following: (1) subheadings 
9404.10-9404.29, the tariff shift rule for which would be in substance 
the same as the interim rule prescribed for subheadings 
9404.10-9404.30; and (2) subheadings 9404.30-9404.90, the tariff shift 
rule for which would, in the case of sleeping bags, comforters, pillows, 
and similar filled articles, allow a change in the country of origin as a 
result of the insertion of down and/or feathers but not as a result of the 
insertion of other materials. In addition, it is proposed to add a Note to 
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the Chapter 94 rules which would set forth a country of origin rule for 
goods of subheadings 9404.30 through 9404.90 which do not meet the 
appropriate tariff shift rule specified for those subheadings. 


3. Part 134: 


Section 134.32: 


In § 134.32 of the Customs Regulations (19 CFR 134.32), it is pro- 
posed to remove paragraph (r) (which was adopted in T.D. 944 in order 
to add an exception to marking requirements in the case of non-textile 
U.S. goods that are exported and returned after repairs or alterations 
performed abroad). In light of the proposed removal of interim § 102.14 
as discussed above, Customs believes that this paragraph would no 
longer be appropriate or necessary. 


Section 134.43: 


T.D. 94-4 amended § 134.43 of the Customs Regulations (19 CFR 
134.43) by adding a new paragraph (e) which prescribed specific meth- 
ods of marking goods covered by interim § 102.14. In light of the pro- 
posed removal of interim § 102.14 as discussed above, Customs 
proposes to remove this paragraph (e) which would no longer appear 
necessary or appropriate. 


B. PROPOSED CHANGES TO THE PROPOSED REGULATORY AMENDMENTS 
As stated above, the purpose of this document is also to republish all 


of the proposed regulatory amendments contained in the January 3, 
1994, notice of proposed rulemaking in order that certain changes 
thereto may be proposed with opportunity for public comment thereon. 
The changes to the January 3, 1994, proposals reflected in this docu- 
ment are discussed below. 


Elimination of Proposed Amendment to § 4.80b: 

The January 3, 1994, notice of proposed rulemaking included a pro- 
posal to amend § 4.80b of the Customs Regulations (19 CFR 4.80b) by 
adding at the end of paragraph (a) a sentence stating that the Part 102 
rules apply for purposes of determining whether merchandise is 
manufactured or processed into a new and different product. On fur- 
ther review, Customs has determined that this proposed amendment 
should not be made. 

The Jones Act (46 U.S.C. App. 883), pursuant to which § 4.80b is pro- 
mulgated, is designed to reserve the coastwise trade for qualified U.S. 
vessels, a purpose which is not necessarily related to the origin of the 
goods involved in such trade. Thus, the term ‘‘new and different prod- 
uct” as used in § 4.80b relates only to the criteria for deeming merchan- 
dise not to have been “‘transported coastwise”’ for purposes of the Jones 
Act. Customs has not interpreted the § 4.80b language to be synony- 
mous with the term “‘substantial transformation’’, that is, the require- 
ment that an article be subjected to a processing that results in a ‘“‘new 
and different article of commerce, having a new name, character and/or 
use”’ different from that which it originally possessed. For example, 
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pursuant to T.D. 91-32 and several rulings issued in accordance with 
this T.D., Customs has established a practice under § 4.80b to deter- 
mine, solely on the basis of whether there has been a change in ASTM 
grade, whether a “‘new and different product”’ results from a fuel oil 
blending operation. Such a minimal change has not been ruled suffi- 
cient in itself to effect a ‘‘substantial transformation”’. 

Accordingly, the proposed amendments set forth in this document do 
not include a proposal to amend § 4.80b. 

Removal of § 10.22: 

Section 10.22 of the Customs Regulations (19 CFR 10.22) provides 
that for all assembled goods which are “entitled to” (whether or not 
they are in fact the subject of a claim for) a duty allowance under sub- 
heading 9802.00.80, HTSUS, the country of assembly is the country of 
origin of such goods for marking purposes. Thus, § 10.22 operates in 
practice as an exception to the country of origin marking requirements 
of Part 134 of the Customs Regulations. 

Subheading 9802.00.80 duty treatment can be properly applied to as- 
sembled goods having only a few U.S. components, with most of the oth- 
er components originating in countries other than either the United 
States or the country of assembly. In such a case, the true country of ori- 
gin as determined under the Part 102 rules may be one of those other 
foreign countries, whereas by application of § 10.22 the country of ori- 
gin for marking purposes would be the country of assembly. Thus, if the 


regulatory amendments set forth in the January 3, 1994, notice of pro- 
posed rulemaking and republished in this document (the basic intent of 
which is to result in uniform application of the rules of origin contained 
in Part 102) are adopted as a final rule, retention of § 10.22 could lead to 
incorrect or inconsistent country of origin determinations and country 


of origin marking. Accordingly, Customs proposes in this document to 
remove § 10.22. 


Additional Amendment to § 177.22(a): 


The January 3, 1994, notice of proposed rulemaking included a pro- 
posed amendment to § 177.22(a) of the Customs Regulations (19 CFR 
177.22(a)) which defines ‘“‘country of origin” for purposes of govern- 
ment procurement country of origin determinations. This proposed 
amendment consisted of adding at the end thereof a sentence stating 
that the expression “‘wholly the growth, product, or manufacture’’ re- 
fers to articles wholly obtained or produced within the meaning of in- 
terim § 102.1(g). 

In response to a comment from the Office of General Counsel, Gener- 
al Services Administration (GSA), Customs is proposing to revise 
§ 177.22(a) in order to also make reference to use of the Part 102 rules 
for determining when there is a “‘new and different article’ for pur- 
poses of that section. This provision would be similar to the proposals to 
amend §§ 10.176 and 10.195 of the Customs Regulations (19 CFR 
10.176 and 10.195) as contained in the January 3, 1994, notice of pro- 
posed rulemaking and as set forth below. Customs also notes that, as 
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stated to Customs by the GSA, this additional amendment will be con- 
sistent with Article 1004 of the NAFTA which requires that, if the par- 
ties apply the marking rules established pursuant to NAFTA Annex 
311 in their normal course of trade (as Customs is proposing in this doc- 
ument to apply the Part 102 rules), such rules will be applicable for 
NAFTA government procurement purposes. 


C. FINAL RULE DELAYED EFFECTIVE DATE 


In consideration of the fact that the regulatory amendments set forth 
in the January 3, 1994, notice of proposed rulemaking, as republished 
in this document with the changes discussed above, would have the ef- 
fect of making the Part 102 interim rules applicable for all country of 
origin determinations under the Customs and related laws, including 
for purposes of country of origin marking, Customs believes that, in 
keeping with the principle enunciated in National Juice Products 
Association v. United States, 10 CIT 48, 628 FSupp. 978 (CIT 1986), it 
would be an appropriate exercise of administrative discretion in this 
particular case to solicit comments from the public regarding a pro- 
posed delayed effective date. 

Although National Juice Products involved a change of Customs 
position effected through an interpretive ruling rather than through 
amendments to the Customs Regulations, and notwithstanding the fact 
that the Part 102 rules merely codify Customs’ existing position regard- 
ing substantial transformation, Customs believes that the circum- 
stances cited by the Court to justify a delayed effective date in that case 
would be no less applicable here. 

Accordingly, it is proposed that, if Customs determines that the pro- 
posed amendments set forth in the January 3, 1994, notice of proposed 
rulemaking as republished in this document with the changes discussed 
above, together with the interim regulations published as T.D. 94—4 and 
the proposed changes thereto as set forth in this document, should be 
adopted as a final rule with whatever changes as may be necessary to 
address comments submitted by the public, the regulatory changes in- 
corporated in the final rule would become effective 90 days after the 
date of publication of that final rule document in the Federal Register. 
Comments from the public are invited on this proposal for a delayed ef- 
fective date. 


COMMENTS 


Before adopting the proposed amendments as a final rule, consider- 
ation will be given to any written comments (preferably in triplicate) 
timely submitted to Customs. Comments submitted will be available 
for public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Branch, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, NW., Suite 4000, Washington, DC. 
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EXECUTIVE ORDER 12866 


This document does not meet the criteria for a “significant regulato- 
ry action”’ as specified in E.O. 12866. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, the proposed amendments are not subject to 
the regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 
The principal author of this document was Francis W. Foote, Office of 


Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS 
19 CFR Part 10 


Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements. 


19 CFR Part 12 

Customs duties and inspection, Labeling, Marking, Reporting and 
recordkeeping requirements, Textiles and textile products. 
19 CFR Part 102 

Customs duties and inspections, Imports, Reporting and recordkeep- 
ing requirements, Rules of origin, Trade agreements. 
19 CFR Part 134 

Country of origin, Customs duties and inspections, Imports, Label- 
ing, Marking, Packaging and containers. 
19 CFR Part 177 

Administrative practice and procedures, Customs duties and inspec- 
tion, Imports, Reporting and recordkeeping requirements. 

PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend Chapter I of 


Title 19, Code of Federal Regulations (19 CFR Chapter I), as set forth 
below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 
1. The general authority citation for part 10 and the specific author- 
ity citations for §§ 10.171-10.178 and §§ 10.191-10.198 continue to 


read as follows, and the specific authority citation for § 10.22 is 
removed: 


Authority: 19 U.S.C. 66, 1202 (General Note 17, Harmonized Tariff 


Schedule of the United States), 1321, 1481, 1484, 1498, 1508, 1623, 
1624; 
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* * * * * * * 


Sections 10.171-10.178 also issued under 19 U.S.C. 2461 et seq.; 
Sections 10.191-10.198 also issued under 19 U.S.C. 2701 et seq.; 
* * * * * * * 
2. Section 10.12 is amended by revising the last sentence of paragraph 
(e) to read as follows: 


§ 10.12 Definitions. 


* * * * * * * 


(e) * * * If the article consists wholly or partially of foreign compo- 
nents or materials, the manufacturing process must be such that the 
foreign components or materials have been substantially transformed 
as provided in § 10.14(b). 

3. Section 10.14 is amended by revising the text in paragraph (b) pre- 
ceding the examples to read as follows: 


§ 10.14 Fabricated components subject to the exemption. 
* * * * * * * 


(b) Substantial transformation of foreign-made articles or materials. 
Foreign-made articles or materials will become products of the United 
States if they undergo a process of manufacture in the United States 
which results in their substantial transformation. Substantial trans- 
formation occurs when under part 102 of this chapter, the country of 
origin of a good which is produced in the United States from foreign ma- 


terials is determined to be the United States. 
Ke * * * * * * 
4. Section 10.22 is removed. 


5. Section 10.171 is amended by adding a new paragraph (c) to read as 
follows: 


§ 10.171 General. 


* * * * * * * 


(c) Wholly the growth, product, or manufacture defined. For purposes 
of §§ 10.171 through 10.178, the expression ‘‘wholly the growth, prod- 
uct, or manufacture” refers to articles and materials wholly obtained or 
produced within the meaning of § 102.1(g) of this chapter. 

6. Section 10.176(a) is revised to read as follows: 


§ 10.176 Country of origin criteria. 


(a) Merchandise produced in a beneficiary developing country or any 
two or more countries which are members of the same association of 
countries. Any article which is wholly the growth, product, or manufac- 
ture of a beneficiary developing country or of any two or more countries 
that are members of the same association of countries or which is a new 
or different article of commerce that has been grown, produced, or 
manufactured in a beneficiary developing country, and which is im- 
ported directly from such beneficiary developing country or member 
countries, may qualify for duty-free entry under the Generalized Sys- 
tem of Preferences (GSP). However, duty-free entry under GSP may be 
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accorded only if the sum of the cost or value of the materials produced in 
the beneficiary developing country or any two or more countries which 
are members of the same association of countries that is treated as one 
country under section 502(a)(3), Trade Act of 1974, as amended (19 
U.S.C. 2462(a)(3)), plus the direct costs of processing operations per- 
formed in such beneficiary developing country or member countries, is 
not less than 35 percent of the appraised value of the article at the time 
of its entry into the customs territory of the United States. For purposes 
of this section, a ‘‘new and different article of commerce’”’ exists when 
under part 102 of this chapter, the country of origin of a good, which is 
produced in a beneficiary developing country from foreign materials, is 
determined to be that beneficiary developing country. 


* * * * * * * 


7. Section 10.191(b)(3) is revised to read as follows: 
§ 10.191 General. 


* * * * * * 
(b) Definitions. 
* * * * * * * 
(3) Wholly the growth, product, or manufacture. For purposes of 
§ 10.191 through § 10.198, the expression “‘wholly the growth, product, 
or manufacture” refers to articles and materials wholly obtained or 
produced within the meaning of § 102.1(g) of this chapter. 
* * * * * * * 


8. Section 10.195(a)(1) is amended by adding a sentence at the end to 
read as follows: 


§ 10.195 Country of origin criteria. 


(a) Articles produced in a beneficiary country. (1) * * * For purposes of 
this section, a “‘new and different article of commerce’”’ exists when un- 
der part 102 of this chapter, the country of origin of a good, which is pro- 
duced in a beneficiary country from foreign materials, is determined to 
be that beneficiary country. 


* * * * * * 


PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The authority citation for part 12 continues to read in part as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624; 


* * * * * * * 


Sections 12.130 and 12.131 also issued under 7 U.S.C. 1854; 
* * * * * * 


* 

2. Section 12.130 is amended by removing paragraphs (d) and (e) and 
redesignating paragraphs (f) through (i) as paragraphs (d) through (g), 
and by revising paragraph (b) to read as follows: 
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* * * 


§ 12.130 Textiles and textile products country of origin. 
* * * * 
(b) Country of origin. For the purpose of this section and except as 
provided in paragraph (c) of this section, a textile or textile product, 
subject to section 204, Agricultural Act of 1956, as amended, imported 
into the customs territory of the United States shall be a product of a 
particular foreign territory or country, or insular possession of the US., 
if it is wholly obtained or produced (as defined in § 102.1(g) of this chap- 
ter) in that foreign territory or country, or insular possession. However, 
except as provided in paragraph (c) of this section, a textile or textile 
product, subject to section 204, Agricultural Act of 1956, as amended, 
which consists of materials produced or derived from, or processed in, 
more than one foreign territory or country, or insular possession of the 
US., shall be a product of that foreign territory or country, or insular 
possession, where it last underwent a substantial transformation. A 
textile or textile product will be considered to have undergone a sub- 
stantial transformation when under part 102 of this chapter, the coun- 
try of origin of a good, which is produced in a country from foreign 
materials, is determined to be that country. 
* * * * * * * 


PART 102—RULES OF ORIGIN 
1. The authority citation for part 102 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 


Schedule of the United States), 1624, 3314. 
2. Section 102.0 is revised to read as follows: 
§ 102.0 Scope. 


This part sets forth rules for determining the country of origin of im- 
ported goods for purposes of the Customs and related laws and the navi- 
gation laws of the United States. The rules in this part regarding goods 
wholly obtained or produced in a country are intended to apply for all 
such purposes. The rules in this part which determine when a good be- 
comes a new and different article of commerce as a result of manufac- 
turing processes in a given country, also are intended to apply for all 
purposes where this requirement exists for “country of origin’ or 
“‘product of’ determinations under the Customs laws. The rules in this 
part also will be applied by the United States for determining when a 
good is a good of a North American Free-Trade Agreement (NAFTA) 
country for the purposes specified under Annex 311 of the NAFTA. 

3. In section 102.1, paragraph (p) is removed and paragraph (q) is re- 
designated as paragraph (p). 

4. Section 102.11(d) is revised to read as follows: 

§ 102.11 General rules. 
* * * ok * * * 
(d) Where the country of origin of a good cannot be determined under 


paragraph (a), (b) or (c) of this section, the country of origin of the good 
shall be determined as follows: 
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(1) If the good was produced only as a result of minor processing, the 
country of origin of the good is the country or countries of origin of each 
material that merits equal consideration for determining the essential 
character of the good; 

(2) If the good was produced by simple assembly and the assembled 
parts that merit equal consideration for determining the essential char- 
acter of the good are from the same country, the country of origin of the 
good is the country of origin of those parts; or 

(3) If the country of origin of the good cannot be determined under 
paragraph (d)(1) or (d)(2) of this section, the country of origin of the 
good is the last country in which the good underwent production. 

5. Section 102.14 is removed and reserved. 

6. Section 102.16 is removed and reserved. 

7. Section 102.17 is amended by revising the introductory text and 
paragraph (e) to read as follows: 


§ 102.17 Non-qualifying operations. 


A foreign material shall not be considered to have undergone an ap- 
plicable change in tariff classification specified in § 102.20 or to have 
met any other applicable requirements of that section merely by reason 
of one or more of the following: 

* * * * * * * 


(e) Collecting parts that, as collected, are classifiable in the same tar- 
iff provision as an assembled good pursuant to General Rule of Inter- 
pretation 2(a), without any additional operation other than minor 
processing. 

8. Section 102.18 is revised to read as follows: 


§ 102.18 Rules of interpretation. 


(a) When General Rule of Interpretation (GRI) 2(a) is referred to in 
§ 102.20 as an exception to an allowed change in tariff classification, 
this means that such change will not be acceptable for purposes of that 
section if the change results from the assembly of parts into an incom- 
plete or unfinished good which is classifiable in the same manner as a 
complete or finished good pursuant to GRI 2(a). 

(b)(1) For purposes of identifying the material or materials that im- 
part the essential character of a good under § 102.11, the only materials 
that shall be taken into consideration are those domestic or foreign ma- 
terials that are classified in a tariff provision from which a change in 
tariff classification is not allowed under the § 102.20 specific rule or 
other requirements applicable to the good. For purposes of this para- 
graph (b)(1): 

(i) The materials that may be considered must be classified in a tariff 
provision from which a change in tariff classification is not allowed un- 
der the specific rule or other requirements applicable to the good under 
consideration. For example, in the case of a good classified in HTSUS 
subheading 8607.11 (the rule for which specifies a change to subhead- 
ing 8607.11 from any other subheading, except from subheading 
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8607.12, and except from subheading 8607.19 when that change is pur- 
suant to GRI 2(a)), the only materials that may be considered for pur- 
poses of identifying the materials that impart the essential character of 
the good are those that are classified in subheadings 8607.11, 8607.12 
and, if the tariff shift is pursuant to GRI 2(a), 8607.19; and 

(ii) Materials that may be considered include materials produced by 
the producer of the good and incorporated in the good. For example, if a 
producer of a good purchases raw materials and converts those raw ma- 
terials into a component that is incorporated in the good, that compo- 
nent is a material that may be considered for purposes of identifying the 
materials that impart the essential character of the good, provided that 
the component is classified in a tariff provision from which a change in 
tariff classification is not allowed under the specific rule or other re- 
quirements applicable to the good. 

(2) For purposes of determining which material or materials impart 
the essential character of a good under § 102.11, various factors may be 
examined depending upon the type of good involved. These factors in- 
clude, but are not limited to, the following: 

(i) The nature of each material, such as its bulk, quantity, weight or 
value; and 

(ii) The role of each material in relation to the use of the good. 

9. Section 102.19 is revised to read as follows: 


§ 102.19 NAFTA preference override. 


(a) Except in the case of goods covered by paragraph (b) of this sec- 
tion, if a good which is originating within the meaning of § 181.1(q) of 
this chapter is not determined under § 102.11 (a) or (b) to be a good of a 
single NAFTA country, the country of origin of such good is the last 
NAFTA country in which that good underwent production other than 
minor processing, provided that a Certificate of Origin (see § 181.11 of 
this chapter) has been completed and signed for the good. 

(b) If, under any other provision of this part, the country of origin of a 
good which is originating within the meaning of § 181.1(q) of this chap- 
ter is determined to be the United States and that good has been ex- 
ported from, and returned to, the United States after having been 
advanced in value or improved in condition in another NAFTA country, 
the country of origin of such good for Customs duty purposes is the last 
NAFTA country in which that good was advanced in value or improved 
in condition before its return to the United States. 

10. In § 102.20, the table is amended by revising the Note and remov- 
ing the entry for HTSUS 09.04-09.10 under Section II, by adding a 
Chapter 42 Note under Section VIII, by removing the entry for HTSUS 
4810-4814 under Section X, by revising Note (1)d and adding a new 
Note (1)fand revising Note (3) and removing the entry for HTSUS 5804 
and removing the entry for HTSUS 6115-6117 under Section XI, by ad- 
ding a Chapter 65 Note under Section XII, by removing the entry for 
HTSUS 7010-7018 under Section XIII, by removing the Note to Sec- 
tion XVI, by adding a Chapter 94 Note and removing the entry for 
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HTSUS 9404.10-9404.30 and removing the entry for HTSUS 9404.90 
under Section XX, and by adding and revising the following HTSUS en- 
tries in numerical order to read as follows: 


§ 102.20 Specific rules by tariff classification. 
* * * * * 
(b) 
Section II: Chapters 6 through 14 


NoTE: Notwithstanding the specific rules of this section, an agricultural 
or horticultural good grown in the territory of a country shall be treated 
as a good of that country even if grown from seed or bulbs, root stock, 
cuttings, slips or other live parts of plants, or from whole plants, im- 


ported from a foreign country. 
* * * * * * * 





HTSUS Tariff shift and/or other requirements 
0904-0910 Achange to heading 0904 through 0910 from any other chapter; 





or 
Achangetosubheading 0910.91 from any other subheading, pro- 
vided that a single spice ingredient of foreign origin consti- 
tutes no more than 60 percent by weight of the good. 
* 


* * * * * 


1517.90 A change to subheading 1517.90 from any other chapter; or 
A change to subheading 1517.90 from any other heading pro- 
vided that no single oil ingredient of foreign origin constitutes 
more than 60 percent by volume of the good. 
‘ * * * * * 


1901.90 A change to subheading 1901.90 from any other heading. 
* * * * 


* * 


2103.90 A change to subheading 2103.90 from any other subheading. 
* * * * * 


a 


4104-4107 A change to headings 4104 through 4107 from any other head- 
ing, including another heading within that group. 


* * * * * * 





CHAPTER 42 NOTE: For the purposes of § 102.11(b) of the General Rules, 
except for sets, where a textile good classifiable in Chapter 42 does not 
meet the tariff shift and/or other requirements of the heading or sub- 
heading under which it is classifiable, the country of origin of that good 
shall be the country of origin of the component which determines the 
classification of that good. However, if more than one component deter- 
mines classification or the component that determines classification 
has its origin in more than one country, the country of origin of the good 
shall be the last country in which the good underwent production other 
than minor processing. 
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* * * * * * 


4810 A change to heading 4810 from any other heading. 
48 A — to subheading 4811.10 through 4811.31 from any other 
eading. 
4811.39 Achange to subheading 4811.39 from any other heading, except 
from heading 4804. 
4811.40-4811.90 A — to subheading 4811.40 through 4811.90 from any other 
eading. 
4812-4814 Achange to heading 4812 through 4814 from any other heading, 
including a heading within that group. 
* * * * * * 
4823.20-4823.59 Achange to subheading 4823.20 through 4823.59 from any other 


chapter. 
* * * * * * 


4823.70-4823.90 Achange to subheading 4823.70 through 4823.90 from any other 


subheading, including another subheading within that group. 
* * * * * * 





Section XI: Chapters 50 through 63 

NOTEs: (1) * * * 

d. The phrase “‘fully lined, fully padded, or fully insulated’’, as used in 
chapters 61 and 62, means that the major parts of the garment are en- 
tirely lined, padded, or insulated, but this does not include waistbands 
less than fifteen centimeters wide, cuffs less than ten centimeters wide, 


plackets, collars, shoulder straps, and the like. 
* cS 


* * * * * 


f. The phrase ‘‘minor embellishments’’, as used in headings 6302 and 
6304, refers to relatively insignificant methods used to enhance the 
visual appeal of a good, e.g., piping, capping, small amounts of 
embroidery. 

* * * * * * * 

(3) For the purposes of § 102.11(b) of the General Rules, except for 
sets, where a good classifiable in Chapter 61 through 63 does not meet 
the tariff shift and/or other requirements of the heading or subheading 
under which it is classifiable, the country of origin of that good shall be 
the single country where the component which determines the classifi- 
cation of that good was cut or formed (e.g. knit to shape). However, if 
more than one component determines classification or the component 
that determines classification has its origin in more than one country, 
the country of origin of the good shall be the last country in which the 
good underwent production other than minor processing. 
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Tariff shift and/or other requirements 





* * * * * * 
5101-5105 Achange to heading 5101 through 5105 from any other chapter; 


or 
A change to combed wool of heading 5105 from greasy wool of 
heading 5101. 


* * * * * 


A change to heading 5609 from any other head ing except from 
heading 5004 through 5007, 5106 through 5113, 5204 through 
5212, 5306 through 5311, 5401 through 5408, 5508 through 
5516, and 5604 through 5607. 


* * * * * 


A change to subheading 5804.10 from any other heading except 
from heading 5608; or 

A change from greige fabric of subheading 5804.10 to finished 
fabric of that same subheading by dyeing and printing, plus 
two or more of the following finishing operations— bleaching, 
shrinking, fulling, napping, decating, permanent stiffening, 
weighting, permanent embossing, or moireing. 

5804.21-5804.30 Achange to subheadings 5804.21 through 5804.30 from any sub- 

heading outside that group; or 

A change from greige fabric of subheadings 5804.21 through 
5804.30 to finished fabric of those same poe tater a by dyeing 
and printing, plus two or more of the following finishing opera- 
tions—bleaching, shrinking, fulling, napping, decating, per- 
manent stiffening, weighting, permanent embossing, or 
moireing. 


* * * * * * 


5806.10-5806.39 Achange to subheading 5806.10 through 5806.39 from any head- 
ing except from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, and 5801; or 
A change from greige fabric of subheading 5806.10 through 
5806.39 to finished fabric of those same subheadings by dyeing 
and printing, plustwoor more of the following finishing opera- 
tions—bleaching, shrinking, fulling, napping, decating, per- 
manent stiffening, weighting, permanent embossing, or 
moireing. 


* * * * * 


A change of the ground fabric to heading 5810 from any other 
chapter except heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5602, 5603, 5608, 5903, 5907, 6001, and 6002; 
or 

Where the weight of the embroidery comprises seven percent or 
more of the weight of the foreign fabric and the embroidery 
changes the commercial character of the base fabric, a change 
to heading 5810 from any other heading. 


* * * * * 


A change to heading 5903 from any other heading except from 
heading 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 5803, 
5806, 5808, and 6002; or 

(1) For woven fabric, a change to heading 5903 from any other 
heading, provided thattheim pregnation, coating, covering, or 
lamination accounts for at least 15 percent of the total weight 
of the fabric; or 
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* 


6103.21-6103.29 


* 


6104.21-6104.29 


* 


6115-6116 


(2) For knit fabric, a change to heading 5903 from any other 
heading, provided that theim pregnation, coating, covering, or 
lamination accounts for at least 20 percent of the total weight 
of the fabric. 


* * * * 


A change to heading 6101 from any other chapter; or 

Achange to assembled garments of any ther chap except (1) ano- 
raks, windbreakers, and similar articles, not fully lined, fully 
padded, or full insulated, and (2) capes, cloaks, and similar ar- 
ticles, from either subheading 6117.90 or subheading 6217.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classi- 
fied in heading 6101 as a result of the application of GRI 2(a), 
except (1) anoraks, windbreakers, and similar articles, not ful- 
ly lined, fully padded, or fully insulated, and (2) capes, cloaks, 
and similar articles, provided that no major part has been knit 
to shape. 

A change to heading 6102 from any other chapter; or 

Achangeto assembled garments of indies 6102, except (1) ano- 
raks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar ar- 
ticles, from cithes subheading 6117.90 or subheading 6217.90, 


provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classi- 
fied in heading 6102 as a result of the application of GRI 2(a), 
except (1) anoraks, windbreakers, and similar articles, not ful- 
ly lined, fully padded, or fully insulated, and (2) capes, cloaks, 
and similar articles, provided that no major part has been knit 
to shape. 

* 


* * * * 


Each garment in an ensemble shall be treated separately and the 
markingrule applicable to each garment is the rule that would 
apply if the garment were separately entered; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments of subheading 6103.21 through 6103.29 
from either subheading 6117.90 or subheading 6217.90; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments from unassembled parts classified in sub- 
heading 6103.21 through 6103.29 asa result of the application 
of GRI 2(a), provided that no major part has been knit to 
shape. 

* * * * * 


Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; or 

If the ensemble contains a suit ‘Tike iathet or blazer, a change to 
assembled garments of subheading 6104.21 through 6104.29 
from either subheading 6117.90 or subheading 6217.90; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments from unassembled parts classified in sub- 
heading 6104.21 through 6104.29 asa result of the application 
+ GRI 2(a), provided that no major part has been knit to 
shape. 


* * * * * 


Achange to heading 6115 through 6116 from any other chapter. 
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A change to subheading 6117.10 from any other chapter except 
chapter 60; or 

Achange to subheading 6117.10 from greige fabric of chapter 60 
by bleaching, dyeing, printing, cutting on all sides, and stitch- 


ing. 

Achangeto subheading 6117.20 through 6117.90 from any other 
chapter. 

Achange to heading 6201 from any other chapter, provided that 
no major part has been knit to shape; or 

Achangeto assembled garments of heading 6201, except (1) ano- 
raks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar ar- 
ticles, from either subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classi- 
fied in heading 6201 as a result of the application of GRI 2(a), 
except (1) anoraks, windbreakers, and similar articles, not ful- 
ly lined, fully padded, or fully insulated, and (2) capes, cloaks, 
and similar articles, provided that no major part has been knit 
to shape. 

A change to heading 6202 from any other chapter; or 

Achangeto assembled garments of Leatins 6202, except (1) ano- 
raks, windbreakers, and similar articles, not fully lined, fully 
padded, or fully insulated, and (2) capes, cloaks, and similar ar- 
ticles, from adler subheading 6217.90 or subheading 6117.90, 
provided that no major part has been knit to shape; or 

Achange to assembled garments from unassembled parts classi- 
fied in heading 6202 as a result of the application of GRI 2(a), 
except (1) anoraks, windbreakers, and similar articles, not ful- 
ly lined, fully padded, or fully insulated, and (2) capes, cloaks, 
and — articles, provided that no major part has been knit 
to shape. 


* * * * * 


6203.21-6203.29 Each garment in an ensemble shall be treated separately and the 

marking rule applicable to each garment is the rule that would 
apply if the garment were separately entered; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments of subheading 6203.21 through 6203.29 
from either subheading 6217.90 or subheading 6117.90; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments from unassembled parts classified in sub- 
heading 6203.21 through 6203.29 asa result of the application 
4 GRI 2(a), provided that no major part has been knit to 
shape. 


* * * * * 


6204.21-6204.29 Each garment in an ensemble shall be treated separately and the 
marking rule applicable to each garment is the rule that would 
apply if the garment were se oe entered; or 


If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments of subheading 6204.21 through 6204.29 
from either subheading 6217.90 or subheading 6117.90; or 

If the ensemble contains a suit-like jacket or blazer, a change to 
assembled garments from unassembled parts classified in sub- 
heading 6204.21 through 6204.29 asa result of the application 
= GRI 2(a), provided that no major part has been knit to 
shape. 


* 
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Achange to heading 6205 from any other chapter, provided that 
no major part has been knit to shape; or 

A change to assembled tailored long sleeve shirts with collars, 
cuffs, full-front o—— with plackets, and yokes, or to as- 
sembled fully lined, fully padded, or fully insulated shirts, of 
heading 6205, from either subheading 6217.90 or subheading 
6117.90, provided that no major part has been knit to shape; 
or 

A change to assembled tailored long sleeve shirts with collars, 
cuffs, full-front openings with plackets, and yokes, or to as- 
sembled fully lined, fully padded, or fully insulated shirts, 
from unassembled parts classified in heading 6205 as a result 
of the application oF GRI 2(a), provided that no major part has 
been knit to shape. 

* * 


* 


6213-6214 Achange to heading 6213 through 6214 from any other chapter 
except from heading 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 through 
5516, 5602 through 5603, 5801 through 5806, 5808 through 
5811, 5901, 5903, and 5906 through 5907; or 

A change to heading 6213 through 6214 from greige fabric of 
heading 5007, 5111 through 5113, 5208 through 5212, 5309 
through 5311, 5407 through 5408, 5512 through 5516, 5602 
through 5603, 5801 through 5806, 5808 through 5811, by 
bleaching, dyeing, printing, cutting on all sides, and stitching. 

* * 


* * * 


* * * 


(1) Except for quilted goods provided for in (2) below, a change 
to heading 6302 from any other heading except from heading 
5007, 5111 through 5113, 5208 through 5212, 5309 through 
5311, 5407 through 5408, 5512 through 5516, 5602 through 
5603, 5801 through 5804, 5806, 5809 through 5810, 5901, 
5903, 5906 through 5907, and 6001 through 6002; or 

Except for quilted goods provided for in (2) below, a change to 
heading 6302 from heading 5007, 5111 through 5113, 5208 
through 5212, 5309 through 5311, 5407 through 5408, 5512 
through 5516, 5602 through 5603, 5801 through 5804, 5806, 
5809 through 5810, 5901, 5903, 5906 through 5907, and 6001 
through 6002, provided that the change is the result of cutting 
finished fabric on all sides and hemming all cut edges plus at 
least one other subsequent process, with no consideration be- 
ing given to the addition of minor embellishments. 

(2) For quilted goods, either (a) a change to heading 6302 from 
any other heading except from subheading 6307.90, provided 
that both the cutting of the top and bottom fabrics, and the en- 
tire assembly of the quilted goods, are done in one country; or 
(b) If (a) is not satisfied, then the country of origin shall be the 
country which produced the fabric, or fabrics, which impart 
the essential character to the goods. 

(1) For quilted goods, a change to heading 6303 from any other 
heading — from subheading 6307.90, provided that both 
the cutting of the top and bottom fabrics, and the entire assem- 
bly of the quilted goods, are done in one country. If this rule is 
not satisfied, then the country of origin shall be the country 
which produced the fabric, or fabrics, which impart the essen- 
tial character to the goods; or 
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(2) For curtains, drapes, or valances, except for goods provided 
for in (1) above, achangeto heading 6303 from any other head- 
ing, rovided that the change is the result of more than cutting 

1 sides and hemming the cut edges and with no consider- 
stieh being given to minor processing. 

(3) For goods not meeting paragraphs (1) or (2) above, and all 
other goods, a change to heading 6303 from any other heading 
except from head ing 5007, 5111 through 5113, 5208 through 
5212, 5309 through 5311, 5407 through 5408, 5512 through 
5516, 5602 through 5603, 5801 through 5804, 5806, 5809 
through 5810, 5811, 5901, 5903, 5906 through 5907, and 6001 
through 6002. 

(1) Except for quilted goods, pillow covers, and pillow shams pro- 
vided for in (2) and (3) belo Ww, a change to heading 6304 from 
any other heading except from heading 5007, 5111 through 
5113, 5208 through 5212, 5309 through 5311, 5407 through 
5408, 5512 through 5516, 5602 through 5603, 5801 through 
5804, 5806, 5809 through 5810, 5901, 5903 through 5904, 
5906 through 5907, and 6001 through 6002; or 

Except for quilted goods, pillow covers, and pillow shams pro- 
vided for in (2) and (3) below, a change to heading 6304 from 
any other heading except heading 5007, 5111 through 5113, 
5208 through 5212, 5309 through 5311, 5407 through 5408, 
5512 through 5516, 5602 through 5603, 5801 through 5804, 
5806, 5809 through 5810, 5901, 5903, 5906 through 5907, and 
6001 through 6002, provided that the change is the result of 
cutting finished fabric on all sides and hemming all cut edges 
plus at least one other subsequent process, with no consider- 
ation being given to the addition of minor embellishments. 

(2) For quilted goods, a change to heading 6304 from any other 
heading except from subheading 6307.90, provided that both 
the cutting of the top and bottom fabrics, and the entire assem- 
bly of the quilted goods, are done in one country. If this rule is 
not satisfied, then the country of origin shall be the country 
which produced the fabric, or fabrics, which impart the essen- 
tial character to the goods; 

(3) For pillow covers and pillow shams, a change to heading 6304 
from any other heading. 

* * * * * * 


6306.91-6306.99 Achange to subheading 6306.91 through 6306.99 from any other 
heading except from subheading 6307.90, provided that the 
change is the result of more than cutting and hemming 
processes and with no consideration being given to minor 
processing. 
* * * * ok * * 


6307.90 A change to subheading 6307.90 from any other heading, pro- 
vided that the change is the result of at least cutting and a sub- 
stantial amount of either sewing or assembly operations. 

* * * * ok 





CHAPTER 65 NOTE: For the purposes of § 102.11(b) of the General Rules, 
except for sets, where a textile good classifiable in Chapter 65 does not 
meet the tariff shift and/or other requirements of the heading or sub- 
heading under which it is classifiable, the country of origin of that good 
shall be the country of origin of the component which determines the 
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classification of that good. However, if more than one component deter- 
mines classification or the component that determines classification 
has its origin in more than one country, the country of origin of the good 
shall be the last country in which the good underwent production other 
than minor processing. 





HTSUS 


Tariff shift and/or other requirements 





* 


* 


7019.90 


8301.10-8301.50 


* 


8401.20 


* 


8415.90 


* 


8470.10-8471.91 


* * * * * 


A change to subheading 6811.90 from any other heading. 
* * * * 


* 


A change to subheading 6812.90 from any other heading. 
* * * * 


te 


A change to subheading 6814.90 from any other heading. 
* * * * 


x 


A change to heading 7010 from any other heading. 

A change to heading 7011 from any other heading, except from 
subheading 7003.30. 

Achange to heading 7012 through 7018 from any other heading, 
including another heading within that group; or 

A change from uncut and unpolished glass ware blanks of head- 
ing 7013 to cut and polished glassware of heading 7013, pro- 
vided that there has been a substantial amount of both cutting 
and polishing operations in a single country. 

* * * * ok 


A change to subheading 7019.90 from any other heading. 
A change to heading 7020 from any other heading, except from 
heading 7010 through 7018. 
* * 


* * * 


Achange to subheading 8301.10 through 8301.50 from any other 
subheading, including any subheading within that group, ex- 
cept a change from subheading 8301.60 when that change is 
pursuant to GRI 2(a). 

~ 


* * * * 


Achange to subheading 8401.20 from any other subheading; or 
Achange to completed machinery and apparatus of subheading 
8401.20 from parts of that same subheading. 


* * * * * 


Achange to subheading 8415.90 from any other subheading, ex- 
cept when the change is from heading 7411, 7608, 8414, 8501, 
and 8535 through 8537 as a result of a simple assembly. 


* *” * * * 


Achange to subheading 8470.10 through 8471.91 from any sub- 
heading outside that group, except from heading 8473; or 

A change to subheading 8470.10 through 8471.91 from any sub- 
heading within that group or from heading 8473, provided the 
change is not the result of a simple assembly. 

Achange to subheading 8471.92 through 8472.90 from any sub- 
heading outside that group, except heading 8473; or 

Achange to subheading 8471.92 through 8472.90 from any sub- 
heading within that group or from heading 8473, provided the 
change is not the result of a simple assembly. 

Achange to heading 8473 from any other heading, except when 
the change is from heading 8414, 8501, 8504, 8534, 8541, or 
8542 as a result of a simple assembly. 

Achange to subheading 8474.10 through 8474.80 from any sub- 
heading outside that group, except heading 8501; or 
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8474.10-8474.80 


* * 


8482.10-8482.80 .... 


* * 
SOUR oni 65 ks bangs 
* * 


8517.10-8517.82 .... 


* * 


8528.10-8528.20 .... 


* * 


8531.10-8531.80 .... 


* * 
8541-8542 ......... 
* * 
hi: ae a ee 
* * 
SIO ORF ro 5i's 3. 8 
9108-9109: ......... 
PEED souk cf tics 
* % 


Achange to subheading 8474.10 ee 8474.80 from any sub- 
heading within that Lae or heading 8501, provided the 
change is not oe result of a — assembly. 

* ok * 


Achangeto mbhending 8482.10 through 8482.80 from any other 
heading; 

A denat to nainilins 8482.10 through 8482.80 from any other 
subheading, including another subheading within that group, 
except from inner or outer races or rings of subheading 
8482.99. 


* oa * * * 


Achange to subheading 8512.40 from any other subheading, ex- 
cept when the change is from subheading 8512.90 or heading 
8501 as a result of a simple assembly. 

* * * * * 


Achange to subheading 8517.10 through 8517.82 from any sub- 
— outside that group, except from subheading 8517.90; 


Acharige to subheading 8517.10 through 8517.82 from subhead- 
ing 8517.90, provided the change is not the result of a simple 
assembly. 


* * * * * 


Achange to subheading 8528.10 through 8528.20 from any other 
subheading, including another subheading within that group, 
except from subheading 8540.11 through 8540.12. 

* * * * 


* 


Achange to subheading 8531.10 through 8531.80 from any other 
subheading, including another subheading within that group, 
except when the change is from subheading 8531.90 asaresult 
of a simple assembly. 

* * * * * 


Achange to heading 8541 through 8542 from any other subhead- 
ing, including another subheading within that group; or 

Achange toa mounted chip, die or wafer of heading 8541 or 8542 
from an unmounted chip, die or wafer of heading 8541 or 8542; 


or 
A change to a programmed * ‘read only memory” (ROM) chip 
from an unprogrammed “‘programmable read only memory 
(PROM) chip. 
* 


* * * * 


A change to subheading 8708.99 from any other subheading. 
* * * * * 


A change to heading 9101 through 9107 from any heading out- 
side that group, except heading 9108 through 9110; or 

A change to heading 9101 through 9107 from complete move- 
ments, unassembled, of subheading 9110.11 or 9110.90, or 
from rough movements of subheading 9110.19 or 9110.90. 

A change to heading 9108 through 9109 from any heading out- 
side that group, except heading 9110; or 

A change to heading 9108 through 9109 from complete move- 
ments, unassembled, of subheading 9110.11 or 9110.90, or 
from rough movements of subheading 9110.19 or 9110.90. 

A change to heading 9110 from any other heading, except from 
subheading 9114.90. 


* * * * * 
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CHAPTER 94 NOTE: For a good classifiable in subheadings 9404.30 
through 9404.90 which does not meet the appropriate tariff shift rule 
specified for those subheadings, the country of origin is the country 
where all cutting and sewing operations required to form the outer shell 
were performed. If all cutting and sewing operations required to form 
the outer shell were not performed in a single country, the country of 
origin will be the single country where the component of the outer shell 
which determines the classification of that good was produced. If a 
single country did not produce a component of the outer shell which de- 
termines the classification of that good, then the country of origin will 
be the country in which the good last underwent a substantial assembly 
process. 





HTSUS Tariff shift and/or other requirements 





* * * * * x 


9401.90 Achange to subheading 9401.90 from any other heading, except 
from subheading 9403.90. 
* * 


* * * * 


9403.90 Achange to subheading 9403.90 from any other heading, except 
from subheading 9401.90. 


9404.10-9404.29 A — to subheading 9404.10 through 9404.29 from any other 
eading. 


9404.30-9404.90 A change to down and/or feather filled goods of subheading 
9404.30 through 9404.90 from any other heading; or 
For all other goods of subheading 9404.30 through 9404.90, a 
change from any other heading except from heading 5007, 
5111 through 5113, 5208 through 5212, 5309 through 5311, 
5407 through 5408, 5512 through 5516, 5602 through 5603, 
5801 through 5804, 5806, 5809 through 5810, 5901, 5903 
through 5904, 5906 through 5907, 6001 through 6002, and 
6307.90. 


* * * * aK * 
9606.21-9606.29 Achange to subheading 9606.21 through 9606.29 from any other 


heading. 
* * * * * * 





PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for part 134 is revised to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1304, 1624. 


2. Section 134.1 is amended by revising paragraph (b), redesignating 
paragraphs (d) through (j) as (e) through (k), adding a new paragraph 
(d), and revising newly designated paragraphs (e) (1) and (2) to read as 
follows: 


§ 134.1 Definitions. 
K ak ok Kk * * cd 


(b) Country of origin. ‘Country of origin’’, when used with reference 
to any article of foreign origin imported into the United States, means 
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the country in which the article was wholly obtained or produced with- 
in the meaning of § 102.1(e) of this chapter, or, in the case of an article 
not wholly obtained or produced in one country, the country where the 
article last underwent a substantial transformation prior to its im- 
portation into the United States. 

* 


* * * * * * 


(d) Substantial transformation. ‘Substantial transformation’’ oc- 
curs when, under part 102 of this chapter, the country of origin of a 
good, which is produced in a country from foreign materials, is deter- 
mined to be that country. 

(e) Ultimate purchaser. * * * 

(1) If an imported article will be used in further processing, the pro- 
cessor will be the ‘“‘ultimate purchaser’’ if he subjects the imported ar- 
ticle to a process which results in a substantial transformation of the 
article. 

(2) If the process does not result in a substantial transformation of 
the imported article, the consumer or user of the article, who obtains 
the article after the processing, will be regarded as the “ultimate 
purchaser’. 

* * * * * * * 


3. In § 134.32, paragraph (r) is removed. 
4. Section 134.35 is revised to read as follows: 


§ 134.35 Articles substantially transformed after importation. 

If an imported article will be used in further processing in the United 
States, the processor will be considered the ultimate purchaser if such 
article is determined to be a good of the United States under part 102 of 
this chapter. In such a case, the imported article is excepted from indi- 
vidual marking pursuant to 19 U.S.C. 1304(a)(3)(D) and § 134.32(d), 
provided the container in which it is imported will reasonably indicate 
the country of origin of the article to the ultimate purchaser. 

5. In § 134.43, paragraph (e) is removed. 


PART 177—ADMINISTRATIVE RULINGS 


1. The general authority citation for part 177 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1624, unless otherwise 
noted. 

ok * * ok * * * 


2. In § 177.22, paragraph (a) is revised to read as follows: 
§ 177.22 Definitions. 

(a) Country of origin. For the purpose of this subpart, an article is a 
product of a country or instrumentality only if it is wholly the growth, 
product, or manufacture of that country or instrumentality or, in the 
case of an article which consists in whole or in part of materials from 
another country or instrumentality, it has been substantially trans- 
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formed into a new and different article of commerce. The term ‘‘instru- 
mentality” shall not be construed to include any agency or division of 
the government of a country, but may be construed to include such ar- 
rangements as the European Economic Community. For purposes of 
this section, an article is “wholly the growth, product, or manufacture”’ 
of a country or instrumentality if it is wholly obtained or produced (as 
defined in § 102.1(g) of this chapter) in that country or instrumentality, 
and a “‘new and different article of commerce” exists when under part 
102 of this chapter, the country of origin of a good, which is produced in 
a country or instrumentality from foreign materials, is determined to 
be that country or instrumentality. 

* * * * * * * 

GEORGE J. WEISE, 

Commissioner of Customs. 


Approved: April 19, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 5, 1995 (60 FR 22312)] 





19 CFR Part 162 


RIN 1515-AB62 
SEIZURE OF MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: In this document, Customs is proposing to amend its regu- 
lations in response to enactment of the Customs Modernization Act 
(“The Mod Act”). Among its other provisions, the Mod Act amended 
Section 596(c) of the Tariff Act of 1930 (19 'U.S.C. 1595a(c)) to clarify 
and codify Customs authority to seize and forfeit merchandise 
introduced or attempted to be introduced into the United States con- 
trary to law. The Mod Act distinguishes between circumstances under 
which seizure of such merchandise is mandatory and those in which it is 
permissive. The proposed amendment follows the legislation and speci- 
fies the circumstances under which the mandatory and permissive sei- 
zures may take place. The proposed amendment also contains 
provisions for the detention of merchandise and the remission of ar- 
ticles subject to seizure and forfeiture. 


DATE: Comments must be received on or before July 3, 1995. 
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ADDRESSES: Comments (preferably in triplicate) may be submitted 
to the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service, Franklin Court, 1301 Constitution Avenue, NW, Wash- 
ington, DC 20229, and may be inspected at Franklin Court, 1099 14th 
Street, NW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Todd Schneider, Penal- 
ties Branch (202) 482-6950. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, the President signed the North American Free 
Trade Agreement Implementation Act (Public Law 103-182). The Cus- 
toms Modernization portion of this Act (Title VI), popularly known as 
the Customs Modernization Act, or “the Mod Act” became effective 
when it was signed. Section 624 of Title VI amended § 596(c) of the Tar- 
iff Act of 1930 (19 U.S.C. 1595a(c)) to codify and clarify the circum- 
stances under which merchandise may be seized and forfeited by 
Customs. Customs is now proposing to amend its regulations so that 
they will conform to the amended statute. 

The Mod Act amendments to § 1595a(c) provide that merchandise 
which is introduced or attempted to be introduced into the United 
States contrary to law shall be treated in two different manners depend- 
ing upon the circumstances of the introduction or attempted introduc- 
tion. In instances where the merchandise is stolen, smuggled, or 
clandestinely imported or introduced or is a controlled substance or 
contraband article, seizure is mandatory. 

Paragraph (a) of the proposed amendment addresses conditions 
where seizure is mandatory. 

Paragraph (b) of the proposed amendment covers those situations in 
which seizure is permissive. Seizure is permissive in instances where 
the merchandise is subject to health, safety or conservation restrictions 
which have not been complied with; when licenses, permits or other au- 
thorizations of a U.S. Government agency are required but do not ac- 
company the merchandise; when copyright, trademark, or trade name 
violations are involved; when trade dress merchandise involved is in 
violation of a court order citing § 43 of the Act of July 5, 1946 (15 U.S.C. 
1125); and when the merchandise is marked intentionally in violation 
of § 304, Tariff Act of 1930 (19 U.S.C. 1304). The legislation also pro- 
vides that merchandise may be seized if it is merchandise for which the 
importer has received written notices that previous importations of 
identical merchandise from the same supplier were found to have been 
marked in violation of § 304, Tariff Act of 1930 (19 U.S.C. 1304). 

Paragraph (c) of the proposed amendment provides instructions on 
procedures which Customs will follow in resolving questions which re- 
sult from seizures which have been made under § 1595a(c). 

Paragraph (d) of the proposed amendment contains language speci- 
fying that merchandise which is misclassified or incorrectly valued, 
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where there is no issue of admissibility, will be subject to seizure only 
under § 1592. 

The Mod Act also provides that merchandise which is subject to quan- 
titative restrictions requiring a visa, permit, license or other similar 
document from the United States Government or a foreign government 
or issuing authority pursuant to a bilateral or multilateral agreement 
shall be subject to detention until the appropriate visa, license, permit 
or similar document or stamp is presented to Customs. However, if the 
visa, license, permit, or similar document or stamp is counterfeit as 
presented, the merchandise may be seized. This provision is contained 
in paragraph (e) of the proposed amendment. 


COMMENTS 


Before adopting the proposed amendment, consideration will be giv- 
en to any written comments timely submitted to Customs. Comments 
submitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Regulations 
(31 CFR 1.4), and §103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, DC. 


REGULATORY FLEXIBILITY ACT 
Because the proposed regulations closely follow legislative require- 


ments, pursuant to the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601, et seq.), it is certified that the proposed regulations, if 
adopted, will not have a significant economic impact on a substantial 
number of small entities. Accordingly, it is not subject to the regulatory 
analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12866 
This amendment does not meet the criteria for a “significant regula- 
tory action” as specified in E.O. 12866. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


LIST OF SUBJECTS 
19 CFR Part 162 
Customs duties and inspection, Law enforcement, Seizures and 
forfeitures. 
PROPOSED AMENDMENT 


It is proposed to amend § 162, Customs Regulations (19 CFR Part 
162) as set forth below: 
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PART 162—RECORDKEEPING, INSPECTION, 
SEARCH, AND SEIZURE 


1. The authority citation for Part 162 would be revised in part to read 
as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 
* * 


* * * * * 


Section 162.23 also issued under 19 U.S.C. 1595a(c). 
ok ok * * KE 


* * 


2. In Part 162, a new section 162.23 is added to read as follows: 


§ 162.23 Seizure under § 596(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1595a(c)). 


(a) Mandatory seizures. The following, if introduced or attempted to 
be introduced into the United States contrary to law, shall be seized pur- 
suant to § 596(c), Tariff Act of 1930, as amended (19 U.S.C. 1595a(c)): 

(1) Merchandise that is stolen, smuggled, or clandestinely imported 
or introduced; 

(2) A controlled substance, as defined in the Controlled Substance 
Act (21 U.S.C. 801 et seq.), not imported in accordance with law; or 

(3) Acontraband article, as defined in § 1 of the Act of August 9, 1939 
(49 U.S.C. App. 781). 

(b) Permissive seizures. The following, if introduced or attempted to 
be introduced into the United States contrary to law, may be seized pur- 
suant to § 596(c), Tariff Act of 1930, as amended (19 U.S.C. 1595a(c)): 

(1) Merchandise the importation or entry of which is subject to any 
restriction or prohibition imposed by law relating to health, safety, or 
conservation, and which is not in compliance with the applicable rule, 
regulation or statute; 

(2) Merchandise the importation or entry of which requires a license, 
permit or other authorization of a United States Government agency, 
and which is not accompanied by such license, permit or authorization; 

(3) Merchandise or packaging in which copyright, trademark or trade 
name protection violations are involved (including, but not limited to, a 
violation of §§ 42, 43 or 45 of the Act of July 5, 1946 (15 U.S.C. 1124, 
1125 or 1127), §§ 506 or 509 of title 17, United States Code, or §§ 2318 
or 2320 of title 18, United States Code); 

(4) Trade dress merchandise involved in the violation of a court order 
citing § 43 of the Act of July 5, 1946 (15 U.S.C. 1125); 

(5) Merchandise marked intentionally in violation of 19 U.S.C. 1304; 

(6) Merchandise for which the importer has received written notices 
that previous importations of identical merchandise from the same sup- 
plier were found to have been in violation of 19 U.S.C. 1304; or 

(7) Merchandise subject to quantitative restrictions, found to bear a 
counterfeit visa, permit, license, or similar document, or stamp from 
the United States or from a foreign government or issuing authority 
pursuant to a multilateral or bilateral agreement (but see paragraph 
(e), below). 
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(c) Resolution of seizure under § 1595a(c). When merchandise is ei- 
ther required or authorized to be seized under this section, the forfei- 
ture incurred may be remitted in accord with 19 U.S.C. 1618, to include 
as a possible option the exportation of the merchandise under such 
conditions as Customs shall impose, unless its release would adversely 
affect health, safety, or conservation, or be in contravention of a bilater- 
al or multilateral agreement or treaty. 

(d) Seizure under 19 U.S.C. 1592. If merchandise is imported, 
introduced or attempted to be introduced contrary to a provision of law 
governing its classification or value, and there is no issue of admissibil- 
ity, such merchandise shall not be seized pursuant to 19 U.S.C. 1595a(c). 
Any seizure of such merchandise shall be in accordance with § 1592 (see 
§ 162.75 of this chapter). 

(e) Detention only. Merchandise subject to quantitative restrictions 
requiring a visa, permit, license, or other similar document, or stamp 
from the United States Government or from a foreign government or 
issuing authority pursuant to a bilateral or multilateral agreement, 
shall be subject to detention in accordance with 19 U.S.C. 1499, unless 
the appropriate visa, permit, license, or similar document, or stamp is 
presented to Customs (but see paragraph (b)(7), above, for instances 
when seizure may occur). 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: April 5, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 3, 1995 (60 FR 21778)] 
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OPINION 


RESTANI, Judge: In this action, CEMEX, S.A. (“CEMEX”) and the Ad 
Hoc Committee of AZ-NM-TX-FL Producers of Gray Portland Cement 
and National Cement Company of California (collectively “petitioners” ) 
contest the final results of the second administrative review in Gray 
Portland Cement and Clinker from Mexico, 58 Fed. Reg. 47,253 (Dep’t 
Comm. 1993) (final admin. review), by the International Trade Admin- 
istration of the United States Department of Commerce (“Commerce”). 


FACTS 


CEMEX is a Mexican manufacturer and exporter of gray portland 
cement, the primary component of concrete, and clinker, an intermedi- 
ate material product of the cement manufacturing process used only to 
be ground into finished cement. On August 30, 1990, Commerce issued 
an antidumping duty order against CEMEX in Gray Portland Cement 
and Clinker from Mexico, 55 Fed. Reg. 35,443 (Dep’t Comm. 1990) (anti- 
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dumping duty order).! The second administrative review of the anti- 
dumping order was commenced on September 28, 1992, for the period 
between August 1, 1991 and July 31, 1992. In its questionnaire 
responses, CEMEX reported U.S. sales of Types II and V cement and 
home market sales of Type I, Type II and Type V cement.? 

Following requests from petitioners, Commerce initiated a “fictitious 
markets” and cost of production (“COP”) investigation concerning 
CEMEX’s sales.* In its preliminary determination, Commerce found 
that CEMEX’s Types II and V sales did not constitute a fictitious mar- 
ket. Commerce also determined that sales of Type II cement were made 
below cost, thus constructed value was used to determine FMV. Gray 
Portland Cement and Clinker from Mexico, 58 Fed. Reg. 33,071, 
33,072-73 (Dep’t Comm. 1993) (prelim. admin. results). From June 28 
until July 2, 1993, Commerce conducted a verification in Mexico of 
CEMEX’s submissions regarding the fictitious markets and COP issues. 
Following verification, petitioners reiterated arguments as to the ficti- 
tious markets and COP issues, and further claimed that CEMEX’s 
Types II and V sales were outside the ordinary course of trade. 

On September 8, 1993, Commerce published the final results for the 
second administrative review. 58 Fed. Reg. 47,253. Commerce deter- 
mined that CEMEX’s sales of Types II and V cement in Mexico were out- 
side the ordinary course of trade.* As a result, Commerce found it 
unnecessary to reach a conclusion as to the creation of fictitious markets 


or the COP investigations. Having rejected CEMEX’s home market 
sales of Types II and V cement, Commerce used constructed value to 
determine FMV. 


1 Later that same year, CEMEX consolidated its Types II and V cement production facilities into the same plant 
located in northwest Mexico, far from the centers of home market cement demand in central Mexico. Petitioners allege 
that CEMEX intended to lower the antidumping duty margins by increasing freight costs to customers of these types of 
cement. The increased costs would result in a larger deduction from gross prices, which in turn would lower fair market 
value (“FMV”). 

CEMEX contends that its production strategies reflect 


(a) acapacity glut in the northwest of Mexico, arising from the acquisition of another Mexican cement producer in 
July of 1989; (b) a natural abundance of raw materials required for Type II production in Hermosillo; (c) a large 
market for Type II cement in the southwest United States; (d) the cessation of Type I exports to the eastern United 
States in reaction to the issuance of the order; (e) a comparatively small home market for T: II and Type V 
cement; and (f) an increasing demand for CEMEX’s primary products in Mexico, Type I and Pozzolanic cement, 
resulting in capacity problems at numerous plants. 

58 Fed. Reg. at 47,254. 


2 In its December 7, 1992 questionnaire response, CEMEX claimed only freight as a home market expense. See Def.’s 
Mem. Partial Opp’n Mots. J. Upon Admin. R., App. 1, at VI-6 (CEMEX’s questionnaire response). 


31n the first administrative review, Commerce had determined that home market sales did not create a fictitious 
market. Gray Portland Cement and Clinker from Mexico, 58 Fed. Reg. 25,803, 25,804 (Dep’t Comm. 1993) (first final 
admin. results). 

4 Commerce based its conclusion regarding the ordinary course of trade issue on the following observations: 

(a) In Mexico, Type II and [T]ype V cement are specialty cements sold to a ‘niche’ market. These sales represent 
a minuscule percentage of CEMEX’s total sales of cement. 

(b) CEMEX did not sell Type II or Type V cement in the home market until it began production for export in the 
bate sso despite the fact that a small domestic demand for such cement existed prior to that time. 

(c) Shipping arrangements for home market sales of Type II and Type V cement are not ordinary. More than 95 
percent of cement shipments in Mexico are within a radius of 150 miles, yet during the POR CEMEX shipped 
Types II and V cement for the domestic market over considerably greater distances and absorbed much of the 
— costs for these longer shipments. 

(d) CEMEX’s profit on Type II and Type V cement sales in the POR is not ordinary, in comparison to the compa- 
ny’s profits on sales of all types of cement. 

(e) According to CEMEX officials at verification, CEMEX is interested in retaining customers of Type II and 
Type V cement in the home market because: (1) these customers may also purchase cher types of cement in large 
quantities, and (2) sales re Il and Type V cement promote CEMEX’s corporate image. There is thus a promo- 
tional quality to these sales that is not evidenced in CEMEX’s ordinary sales of cement. 

58 Fed. Reg. at 47,255. 








US. COURT OF INTERNATIONAL TRADE 121 


Petitioners and CEMEX< initiated actions in this court challenging 
Commerce’s final results. The actions were consolidated by the court on 
November 23, 1993. CEMEX raises three categories of claims: (1) Com- 
merce erred in determining that CEMEX’s home market sales of Types 
II and V cement were outside the ordinary course of trade, (2) Com- 
merce erred in calculating CEMEX’s FMV based on constructed value, 
and (3) Commerce erred in calculating U.S. price (“USP”). Petitioners 
contend that (1) Commerce erred in basing FMV on constructed value, 
rather than on sales of Type I cement, (2) Commerce erred in the cal- 
culation of constructed value, and (3) Commerce erred in the calculation 
of CEMEX’s dumping margin. 


STANDARD OF REVIEW 

In reviewing final determinations in antidumping duty investiga- 
tions, the court will hold unlawful those determinations by Commerce 
found to be unsupported by substantial evidence on the record, or other- 
wise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988). Sub- 
stantial evidence is that which “‘a reasonable mind might accept as 
adequate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 


DISCUSSION 
I. CEMEX’s Contentions: 


A. Ordinary Course of Trade: 


The relevant statutory provision defines the term “ordinary course of 
trade” as 


the conditions and practices which, for a reasonable time prior to 
the exportation of the merchandise which is the subject of an inves- 
tigation, have been normal in the trade under consideration with 
respect to merchandise of the same class or kind. 


19 U.S.C. § 1677(15) (1988) (current version at 19 U.S.C.A. § 1677(15) 
(West Supp. 1995); see 19 C.FR. § 353.46(b) (1992). Determining 
whether home market sales are in the ordinary course of trade requires 
evaluating not just “‘one factor taken in isolation but rather * * * all the 
circumstances particular to the sales in question.’” Murata Mfg. Co. v. 
United States, 820 F. Supp. 603, 607 (Ct. Int’] Trade 1993) (quoting Cer- 
tain Welded Carbon Steel Standard Pipes and Tubes from India, 56 Fed. 
Reg. 64,753, 64,755 (Dep’t Comm. 1991) (final)). Furthermore, an anal- 
ysis of these factors should be guided by the purpose of the ordinary 
course of trade provision, namely “to prevent dumping margins from 
being based on sales which are not representative” of the home market. 
See Monsanto Co. v. United States, 12 CIT 937, 940, 698 F. Supp. 275, 278 
(1988). 

Relevant circumstances surrounding CEMEX’s sales of Types II and 
V cement may include, among other factors, home market demand, rela- 
tive volume as compared to Type I sales, the duration of production, 





122 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 20, MAY 17, 1995 


shipping arrangements, relative profit margin as compared to Type I 
sales, and purpose. See generally Mantex, Inc. v. United States, 841 F. 
Supp. 1290, 1295, 1306-07 (Ct. Int’] Trade 1993); Timken Co. v. United 
States, 852 F. Supp. 1122, 1127 (Ct. Int’] Trade 1994); Murata, 820 F. 
Supp. at 607. These factors will be addressed in turn. 


1. Home market demand: 


Ordinarily, home market demand is one factor in the ordinary course 
of trade analysis. See Mantex, 841 F. Supp. at 1307 (reasoning that 
“(a]lthough marginal demand for a product does not by itself indicate 
sales are outside the ordinary course of trade * * * such a factor is proba- 
tive of whether sales ‘have been normal in the trade’”) (quoting 19 
U.S.C. § 1677(15)). CEMEX established, and Commerce agreed, that a 
legitimate home market demand for Type II and V cement existed in 
Mexico. 58 Fed. Reg. at 47,255. Thus, lack of home market demand is not 
a factor supporting a finding that Type II and V cement were outside the 
ordinary course of trade. 

In the final determination, however, Commerce stated that this find- 
ing “is not relevant to the issue of whether these sales of cement are 
within CEMEX’s ordinary course of trade in the home market.” Jd. 
CEMEX contends that Commerce erred in finding home market 
demand “not relevant.” This is a poor choice of words. The fact is that 
Commerce concluded that CEMEX was not meeting the home market 
demand through sales that were within its ordinary course of trade, as 
will be explained.® 


2. Volume of home market sales: 


Commerce considers volume of home market sales as another factor 
in determining whether such sales are in the ordinary course of trade. 
See East Chilliwack Fruit Growers Co-Operative v. United States, 
11 CIT 104, 106-07, 655 F. Supp. 499, 502-03 (1987) (upholding Com- 
merce’s inclusion of substantial sales of bulk-packed fruit within ordi- 
nary course of trade, despite Co-op’s primary focus on processing juice 
and concentrate). In the present case, Commerce properly considered as 
arelevant factor that CEMEX’s sales of Types II and V cement in Mexico 
were a small portion of its total sales of cement. Commerce has pre- 
viously looked to low sales volume as one of various factors in determin- 
ing ordinary course of trade. See Mantex, 841 F. Supp. at 1307-08 


° CEMEX asserts that home market demand is a determinative factor in deciding whether sales are within the ordi- 
nary course of trade. Pl.’s. Mem. Supp. Mot. J. Agency R. at 29. The courts, however, have repeatedly emphasized look- 
ing at the totality of the circumstances, not just one factor. See, e.g., Murata, 820 F. Supp. at 607. Further, Commerce 
has found that other factors may indicate that sales made to satisfy home market demand were not in the ordinary 
course of trade. See Circular Welded Non-Alloy Steel Pipe from the Republic of Korea; Remand Results of Redetermina- 
tion Pursuant to Court Remand (Dep’t Comm. Mar. 3, 1995) (determ. originally remanded in Laclede Steel Co. v. United 
States, Slip Op. 94-160 (Oct. 12, 1994)) (“Remand Results”). In Circular Welded Non-Alloy Steel Pipe from the Republic 
of Korea, 57 Fed. Reg. 42,942, 42,948 (Dep't Comm. 1992), Commerce determined that sales of ASTM pipe “overrun” 
production, for which there was a “ready [home] market,” were within the ordinary course of trade. That determina- 
tion was remanded for reconsideration in Laclede, Slip Op. 94-160, at 9, for failure to adequately consider evidence 
indicating that Korean overrun sales were made outside the ordinary course of trade, despite home market demand for 
ASTM pipe. Id. at 8-9.On remand, Commerce determined that, relative to commercial pipe production, ASTM overrun 
production, inter alia, was unprofitable and lower-priced, had different end uses and markings, was sold at small quan- 
tities and had relatively low demand from few customers, and was a low percentage of total home market sales. Remand 
Results at 15. Thus, Commerce found that these factors supported a finding of sales made outside the ordinary course 
of trade. Id. 
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(noting that sales volume was low both in isolation and relative to over- 
all sales, thus supporting Commerce’s finding that sales were outside 
ordinary course of trade). While CEMEX’s Types II and V sales are low 
only with respect to Type I sales, the sales volume is significant in abso- 
lute terms. Pl.’s Mem. Supp. Mot. J. Agency R. at 44 n.7. Therefore, 
CEMEX’s relatively low volume of Types II and V cement sales must be 
assessed in relation to other factors. 


3. Sales patterns: 


CEMEX began to sell Types II and V cement in Mexico during the 
mid-1980s, when it began exporting to the United States. CEMEX 
claims Commerce should have considered the sales history of Tolteca, 
which CEMEX acquired in 1989 and which has been selling cement in 
Mexico since 1964. P1.’s Mem. Supp. Mot. J. Agency R. at 45-46.® Alter- 
natively, CEMEX claims that cement sales for seven years prior to Com- 
merce’s review constitutes a reasonable period of time.’ Jd. 

Despite CEMEX’s long history in the cement business, CEMEX’s 
sales of Types II and V cement in Mexico commenced only after produc- 
tion for export markets began. The court does not believe Commerce 
overweighed this factor, but as with the other factors, it formed the 
background against which Commerce considered the key element, ship- 
ping arrangements. 


4. Shipping arrangements: 


Commerce focused on CEMEX’s shipping arrangements and absorp- 
tion of high freight costs. It is not unusual for Commerce to consider 
shipping arrangements in determining whether sales are outside the 
ordinary course of trade. See Porcelain-On-Steel Cooking Ware from 
Mexico, 51 Fed. Reg. 36,435, 36,437 (Dep’t Comm. 1986) (final). CEMEX 
argues that its shipping arrangements for Types I, II and V cement are 
similar because the company typically absorbs all freight costs. Pl.’s 
Mem. Supp. Mot. J. Agency R. at 50-51. The statute, however, focuses 
not on the company’s similarity of product treatment but on whether 
the treatment of the particular product at issue, here Types II and V 
cement, is “normal in the trade.” See 19 U.S.C. § 1677(15). Thus, with 
regard to Type II and V cement, Commerce determined that shipments 
over great distances were abnormal and that absorption of the resulting 
enormous shipping costs was also abnormal. 

CEMEX contends that the shipping arrangements are mandated by 
the geographic location of the cement-producing facilities, and that it 
could not compete with Apasco, S.A. de C.V.,, in the Mexico City and Gua- 
dalajara area, if it did not absorb the costs. Pl.’s Mem. Supp. Mot. J. 
Agency R. at 48; Statements at Oral Argument. CEMEX, however, con- 
solidated production of Types II and V cement to one plant only after the 
issuance of the antidumping order. Pet’rs’ Br. Resp. Pl.’s Mot. J. Agency 


6 CEMEX has been producing cement in Mexico since 1906 


7 The statute directs Commerce to consider “the conditions and practices which, for a reasonable time prior to the 
exportation of the merchandise * * *, have been normal in the trade.” 19 U.S.C. § 1677(15). 
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R. at 38. Ostensibly, it intended to serve more efficiently the U.S. market 
for Type II cement. Nonetheless, it is apparent that CEMEX has 
reduced its Mexican Types II and V sales so as to diminish the impact of 
the absorption of the abnormally-high freight rates. Whatever the real 
strategy behind the consolidation in the North, the result was an abnor- 
mal shipping arrangement for Types II and V cement, which weighs 
heavily in favor of a finding of sales made outside the ordinary course of 
trade. Shipping arrangements are closely related to the next factor, prof- 
itability. 
5. Profitability: 

Commerce properly compared the relative profitability of CEMEX’s 
Types II and V cement sales. “Profit level is clearly one of several signifi- 
cant ‘conditions’” in assessing whether home market sales are outside 


the ordinary course of trade. See Mantex, 841 F. Supp. at 1308 (quoting 
19 U.S.C. § 1677(15)). Furthermore, “sales do not have to be below cost 
in order for a profit margin to diverge from ‘the conditions and practices 
which * * * have been normal in the trade under consideration’” Id. 
(same).® As CEMEX has, on a comparative basis, very low profits for 
these types of cement, this factor also weighs against finding home mar- 
ket sales of Types II and V cement as within the ordinary course of trade. 


6. Corporate image: 

Commerce concluded that the promotional quality of Types II and V 
cement sales supported its finding that sales were outside the ordinary 
course of trade. Commerce has previously considered the promotional 
quality of sales in other cases involving an ordinary course of trade anal- 
ysis. See Sulfur Dyes, Including Sulfur Vat Dyes, from the United King- 
dom, 58 Fed. Reg. 3,253, 3,256 (Dep’t Comm. 1993) (final) (finding that 
sales under “special agreement” to promote product at issue noticeably 
different from respondent’s other sales, thus supporting determination 
of sales outside ordinary course of trade). 

Although CEMEX’s sales of Types II and V cement did not involve a 
“special agreement,” they were either designed to maintain an artifi- 
cially low FMV or were intended legitimately to promote other sales. 
During Commerce’s fictitious market investigation, a CEMEX execu- 
tive stated that CEMEX continued Types II and V cement sales despite 
their low volume in order to encourage large quantity purchases of Type 
I cement. See Def.’s Mem. Partial Opp’n Mots. J. Upon Admin. R., App. 
4, at 6. 

CEMEX contends that these sales of Types II and V cement are within 
the ordinary course of trade because they were not special sales, for 
example, sales of second quality or non-standard merchandise. Pl.’s 
Mem. Supp. Mot. J. Agency R. at 60. See Aramid Fiber Formed of Poly- 


8 CEMEX’s assertions that relative profitability is not relevant to an ordinary course of trade analysis, P1.’s Mem. 
Supp. Mot. J. Agency R. at 53, run contrary to Commerce’s established practice. Although Commerce has refused to 
conclude that “sales below cost are automatically outside the ordinary course of trade,” Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof from Various Countries, 58 Fed. Reg. 39,729, 39,752 (Dep’t Comm. 
1993) (final), relative profit levels are a factor in the analysis. See Certain Welded Carbon Steel Standard Pipes and 
Tubes from India, 56 Fed. Reg. 64,753, 64,755 (Dep’t Comm. 1991) (final). 
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Phenylene Terephthalamide from the Netherlands, 58 Fed. Reg. 65,699, 
65,700 (Dep’t Comm. 1993) (prelim.) (sales of second quality merchan- 
dise outside ordinary course of trade); Certain Circular Welded Carbon 
Steel Pipes and Tubes from Thailand, 59 Fed. Reg. 60,128, 60,128 (Dep’t 
Comm. 1994) (prelim.) (sales of non-standard merchandise outside ordi- 
nary course of trade); see also Monsanto, 12 CIT at 940, 698 F. Supp. at 
278 (sales of obsolete merchandise ordinarily “not appropriate for com- 
parison purposes”). CEMEX’s sales, however, were at a lower volume 
and profit level than the majority of its other cement sales and if made 
for legitimate reasons, were made to induce their customers’ continued 
business in more profitable areas. Such sales may be considered “inap- 
propriate for comparison purposes,” that is, as non-representative of 
CEMEX’s ordinary course of trade, in the circumstances described here. 

In sum, ordinary course of trade is determined on a case-by-case basis 
by examining all of the relevant facts and circumstances. Of the several 
factors examined by Commerce, only one, home market demand, is in 
CEMEX’s favor. As CEMEX is obviously not trying to meet this demand, 
except in very limited circumstances, this factor is not of great impor- 
tance. Other factors such as unusual shipping arrangements (minus- 
cule, in relative terms) volume of sales, and very low profit margins 
weigh against CEMEX. Commerce’s determination that CEMEX’s sales 
were outside the ordinary course of trade involved a weighing of data 
and is supported by substantial evidence. 


B. Home Market Credit Expenses, Discounts and Rebates’: 

CEMEX also alleges Commerce failed to adjust FMV to account for 
differences in circumstances of sales, as authorized by 19 U.S.C. 
§ 1677b(a)(4)(B) (1988) (current version at 19 U.S.C.A. § 1677b(a) 
(6)(C)(iii) (West Supp. 1995), such as home market credit expenses, dis- 
counts and rebates. Claiming to have failed inadvertently to calculate 
constructed value without these deductions, Commerce requests that 
the issue be remanded for recalculation of constructed value. Def.’s 
Mem. Partial Opp’n Mots. J. Upon Admin. R. at 33. Petitioners argue 
that CEMEX is not entitled to the requested COS adjustments to FMV 
because it failed to request these adjustments in a timely manner. Pet’rs’ 
Br. Resp. Pl.’s Mot. J. Agency R. at 56-60. 

Under the statute, Commerce may correct ministerial errors in final 
determinations.!° 19 U.S.C.A. § 1675(h) (West Supp. 1995) (amending 
19 US.C. § 1675(f) (1988)). Petitioners argue that Commerce’s over- 
sight was not a ministerial error but a substantive mistake. Pet.’rs’ Br. 
Resp. Pl.’s Mot. J. Agency R. at 59. Commerce is given fairly broad 
discretion to determine which types of unintentional error to regard as 
ministerial. See 19 U.S.C.A. § 1675(h); see also NTN Bearing Corp. v. 
United States, 826 F. Supp. 1435, 1438 (Ct. Int’] Trade 1993). This error 


9 Issues relating to the calculation of constructed value are discussed conditionally. Use of constructed value may no 
longer be appropriate, as discussed in section II.A, infra. 

10 Ministerial errors include “errors in addition, subtraction, or other arithmetic function, clerical errors resulting 
from inaccurate copying, duplication, or the like, and any other type of unintentional error which [Commerce] consid- 
ers ministerial.” 19 U.S.C.A. § 1675(h) (West Supp. 1995). 
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is within the range of what may reasonably be considered ministerial. 
Therefore, Commerce may choose to consider the failure to make COS 
adjustments a ministerial error. 


C. Recalculation of Profit: 


Commerce must include an adjustment to constructed value to 
account for profit. 19 U.S.C. § 1677b(e)(1)(B) (1988) (current version at 
19 U.S.C.A. § 1677b(e)(2)(A) (West Supp. 1995). The relevant statute 
requires that the amount of profit included in constructed value must 
not be less than eight percent of the COP together with general 
expenses. Jd. § 1677b(e)(1)(B)(ii) (current version at 19 U.S.C.A. 
§ 1677b(e)(2) (B)(iii) (West Supp. 1995). CEMEX claims that since Com- 
merce erred in calculating COP application of the profit percentage 
resulted in overstating the amount of profit figured into constructed 
value, and the resulting FMV. Pl.’s Mem. Supp. Mot. J. Agency R. at 
68-69. 

Petitioners contend that CEMEX’s claim is not raised in a timely 
manner and that it should have brought this issue to Commerce’s atten- 
tion before the issuance of the final results. Pet.’rs’ Br. Resp. Pl.’s Mot. J. 
Agency R. at 62-63. The failure to exhaust administrative remedies is an 
affirmative defense that must be presented in the pleadings. Manifat- 
tura Emmepi S.p.A. v. United States, 16 CIT 619, 621, 799 F. Supp. 110, 
112-13 (1992). The failure to plead an affirmative defense results in a 
waiver of the defense. United States v. Atkinson, 6 CIT 257, 259, 575 F. 


Supp. 791, 793 (1983). Therefore, petitioners have waived any claim 
regarding CEMEX’s failure to exhaust administrative remedies and 
defendant, on remand, may recalculate profit, as it requests. 


D. Imputed Limestone Depletion Expense: 


In establishing the FMV of merchandise based upon constructed 
value, Commerce looks to those costs “which would ordinarily permit 
the production of that particular merchandise in the ordinary course of 
business.” 19 U.S.C. § 1677b(e)(1)(A). Thus, Commerce, in calculating 
constructed value, must arrive at the ordinary or typical cost, in the 
country of export, of producing the article subject to investigation. 

In calculating COP Commerce is to “use the firm’s expenses as 
recorded in its financial statements as long as those statements are pre- 
pared in accordance with the home country’s generally accepted 
accounting principles (“GAAP”) and do not significantly distort the 
firm’s financial position or actual costs.” NTN Bearing Corp., 826 F. 
Supp. at 1441 (quoting IPSCO, Inc. v. United States, 12 CIT 1128, 1130 
n.3, 701 F Supp. 236, 238 n.3 (1988)). Commerce, however, will not use a 
foreign GAAP that will not reflect accurately the company’s actual 
costs. Id. at 1441-42. 

CEMEX contends that Mexican GAAP applies and that it properly 
reflects cost. Pl.’s Mem. Supp. Mot. J. Agency R. at 70-71; Statements 


11 CEMEX withdraws its argument that Commerce should not have included imputed expenses in constructed 
value. Pl.’s Reply Br. at 43 n.8 
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at Oral Argument. Mexican GAAP does not require companies to 
account for mine depletion expenses. CEMEX contends further that the 
limestone depletion should not be reflected in constructed value, 
because limestone is plentiful in Mexico and any depreciation would be 
insignificant. 

Commerce, however, decided to utilize depletion costs calculated by 
CEMEX in accordance with U.S. GAAP!” See 58 Fed. Reg. at 47,257. 
Commerce believed that “following Mexican GAAP would result in an 
inaccurate measurement of cost since the mine depletion expenses 
would not be included as part of COP yet all costs incurred must be 
reflected in COP” Jd. Commerce, in other situations has rejected foreign 
GAAP!’ The court has upheld Commerce’s policy of not using the GAAP 
of a foreign country when to do so would distort the company’s actual 
costs. See, e.g., NTN Bearing Corp., 826 F. Supp. at 1442; Camargo Cor- 
rea, Slip. Op. 93-163, at 6. CEMEX would have incurred the mining 
depletion costs, whatever their amount, regardless of whether or not the 
company had to include the costs in Mexican GAAP. Even if these costs 
were not recorded, it is “irrelevant to whether these costs are actually 
incurred and should be included in [CEMEX’s] cost of production.” 
NTN Bearing Corp., 826 F. Supp. at 1442. Thus, as a general proposi- 
tion, Commerce properly considered limestone depletion expenses in 
calculating CEMEX’s costs. !4 

CEMEX further contends that Commerce incorrectly calculated the 
limestone depletion expense by (1) basing its calculation on “actual” 
reserves rather than on “probable” reserves, and (2) estimating the 
residual value of the land following mineral extraction at zero, based on 
an alleged assumption by CEMEX. Defendant and petitioners counter 
that Commerce used the depletion expense calculated by CEMEX from 
its company records. 

Commerce may exercise discretion in evaluating the evidence pres- 
ented by CEMEX. It is clearly within Commerce’s “discretion to make 
reasonable interpretations of the evidence and to determine the overall 
significance of any particular factor or piece of evidence.” Maine Potato 
Council v. United States, 9 CIT 293, 300,613 F Supp. 1237, 1244 (1985). 
Further, “[vJalue determinations made in antidumping cases ‘must be 
based upon proof of actwal costs of prices—not estimates, approxima- 
tions or averages.’” IPSCO, Inc. v. United States, 12 CIT 384, 391, 687 F 
Supp. 633, 639 (1988) (quoting FW. Myers & Co. v. United States, 376 F. 
Supp. 860, 873 (Cust. Ct. 1974)). Thus, Commerce’s decision to use evi- 


12 U.S. GAAP bases a depletion expense on an estimate of naturai resources available for extraction, divided into the 
total cost of the depletable asset, to arrive at a depletion rate per unit. The cost of the natural resource property is 
reduced each year by the amount of the depletion expense for the year. See Pet’rs’ Apps. to Br. Resp. Pl.’s Mot. J. Agency 
R., App. 55, at 11.10 (Martin A. Miller, Comprehensive GAAP Guide (1992)). 

13 Commerce has used U.S. GAAP to avoid distortion of home market production costs for a variety of countries. See, 
e.g., Camargo Correa Metais, S.A. v. United States, Slip. Op. 93-163, at 3-6 (Aug. 13, 1993) (Brazil); Stainless Steel 
Hollow Prods. from Sweden, 58 Fed. Reg. 69,332, 69,334 (Dep't Comm. 1993) (prelim.); New Minivans from Japan, 57 
Fed. Reg. 21,937, 21,947 (Dep’t Comm. 1992) (final). 

14 As cement typically contains approximately 59 percent limestone, it is an important ingredient in CEMEX’s 
manufacturing process and should be included in the company’s COP. See Def.’s Mem. Partial Opp'n Mots. J. Upon 
Admin. R., App. 5, at 12 (Commerce’s cost verification report). 
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dence of proven reserves when calculating the depletion expense, 
despite CEMEX’s citation to potential reserves, was not unreasonable. 

As to CEMEX’s second argument, the record does not clearly indicate, 
as Commerce contends, that CEMEX expressly relied upon the assump- 
tion that the residual land value should be zero following extraction of 
the limestone. In fact, during verification, Commerce noted that 
“CEMEX’s experience has been that the land increases in value once the 
company has leveled the land.” Pet’rs’ Apps. to Br. Resp. Pl.’s Mot. J. 
Agency R., App. 54, at 13 (Commerce’s verification report). Commerce, 
however, relied upon the calculation provided by CEMEX, the submis- 
sion of which apparently was intended to demonstrate “that—even 
under most adverse and unrealistic assumptions—[CEMEX’s] natural 
resource depletion expense would be negligible.” CEMEX’s Reply Br., 
Tab 3, at 48. 

Nevertheless, the court finds that CEMEX should have submitted the 
appropriate calculation, as per Commerce’s request, for a per-ton esti- 
mate of limestone depletion expenses. Because, generally, mining of nat- 
ural resources decreases the value of the land, CEMEX needed to 
substantiate further its claim on this point and to submit a calculation 
that accurately reflected its expenses. CEMEX misinterprets prior 
court decisions regarding burdens of proof that properly “should belong 
to the party in possession of the necessary information.” Zenith Elecs. 
Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993); see U.S. Steel 
Group v. United States, 873 F. Supp. 673, 691 (Ct. Int’] Trade 1994) 
(noting that this principle “applies in ITA cases to such matters as a 
respondent’s claims to adjustments to its price data, and other matters 
clearly within a respondent’s knowledge”), appeal docketed, No. 
95-1245 (Fed. Cir. Mar. 21, 1995). 

Commerce did not have to accept the vague, unsubstantiated state- 
ments of CEMEX officials that the depleted land would be more valuable 
after extraction. Although the court is mindful of the difficulty of pro- 
viding information during verification, CEMEX did not claim it could 
not comply. In fact, it did submit a calculation. Permitting CEMEX now 
to provide “more accurate” data would allow it a second chance at verifi- 
cation, or would allow its new information to escape verification 


entirely. Accordingly, Commerce’s limestone depletion expense adjust- 
ment to COP is sustained. 


E. Allocation of Excess Capacity: 


As indicated, value determinations should be based upon proof of 
actual costs or prices, not estimates, approximations or averages. FW. 
Myers, 376 F. Supp. at 873. Commerce based its excess capacity expense 
on a weighted-average of actual costs incurred at each of CEMEX’s 
plants. 58 Fed. Reg. at 47,256. Commerce refused to pool excess capacity 
costs incurred by specific plants and allocate these costs to all plants. Jd. 

Commerce reasoned that “calculating excess capacity at the compa- 
ny-wide level would not reflect the costs incurred to manufacture the 
products under review.” Id. According to Commerce, following 
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CEMEX’s methodology would have underestimated and overestimated 
excess capacity expenses for certain plants, consequently “shifting 
these costs to products which did not incur these costs.” Id. It is Com- 
merce’s policy to use actual costs of production of the subject merchan- 
dise whenever possible. See, e.g., Fresh and Chilled Atlantic Salmon 
from Norway, 58 Fed. Reg. 37,912, 37,915 (Dep’t Comm. 1993) (final). 
Therefore, Commerce could choose to use a plant-specific excess capac- 
ity charge in order to link the excess capacity expense to CEMEX’s 
actual costs. Accordingly, Commerce’s calculation of excess capacity 
expense is sustained. 

F. Sales to C.L. Pharris: 


CEMEX contends that Commerce overstated the amount of profit 
used in the U.S. value-added calculation by failing to use transfer prices 
between its distributor, Pacific Coast Cement, and C.L. Pharris, a com- 
pany CEMEX purchased in 1992. Commerce requests a remand to 
determine whether sales made to Pharris were at arm’s length. The 
remand request is granted. 


G. Other Errors in Calculation of USP: 

CEMEX contends that Commerce failed to correct two errors, con- 
cerning bad debt expenses and interest income on overdue customer 
accounts, in the calculation of USP Commerce, however, treated 
CEMEX’s data as new factual information submitted untimely, and con- 
sequently refused to consider it. Specifically, CEMEX, on June 4, 1993, 
sought to correct its submission of accrued bad debt expenses for its 
Sunbelt Cement subsidiary, due to Commerce’s policy of requiring 
actual bad debt expense data. As to interest income, CEMEX requested 
that Commerce treat interest income as an upward adjustment to US. 
price. Such treatment of interest income was permitted in Gray Port- 
land Cement and Clinker from Japan, 58 Fed. Reg. 21,442, 21,442 
(Dep’t Comm. 1993) (prelim.). Thus, CEMEX sought to change its sub- 
mission in this regard. 

CEMEX admits that the information was submitted after the expira- 
tion of the 180-day time period for submitting factual information fol- 
lowing initiation of this review on September 28, 1992 (the deadline 
being March 27, 1993), see 19 C.F R. § 353.31(a)(1)(ii) (1993), however, it 
argues that the data was not new unsolicited information. Rather, the 
data was submitted to correct information that was already placed in 
the administrative record. As the submission was made one month 
before verification, Commerce should have, according to CEMEX, 
accepted the data. 

In general, the court has upheld Commerce’s rejection of untimely 
submitted factual information pursuant to 19 C.FR. § 353.31(a). See, 
e.g., NSK Ltd. v. United States, 16 CIT 745, 749, 798 F. Supp. 721, 725 
(1992). Commerce “is not required to correct a respondent’s errors 
when a respondent reported erroneous data but failed to timely correct 
it.” NSK Ltd. v. United States, Slip Op. 93-110, at 6 (June 17, 1993). 
Although the language of Commerce’s regulation is mandatory, Com- 
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merce routinely accepts data after deadlines depending on the circum- 
stances of each case. Thus, the court must determine whether 
Commerce “abused the wide discretion afforded to it in enforcing the 
timing provisions of its regulations.” Béwe-Passat v. United States, Slip 
Op. No. 93-68, at 5 (May 7, 1993). 

As previously noted, the basis for rejecting CEMEX’s corrected 
information was that it was untimely “new factual information.” 58 
Fed. Reg. at 47,258. The court agrees that the bad debt data was “new” 
and need not be accepted.!® As to the second item of information, 
CEMEX alleges that it was alerted to a change in Commerce’s policy 
with regard to interest income on April 6, 1993, after reading a Com- 
merce memorandum. This policy was later articulated in a preliminary 
determination issued April 21, 1993. CEMEX also asserts that in 
reliance upon the old policy, it did not request the adjustment. 

If Commerce has articulated a new policy with regard to the adjust- 
ment to be made for interest income, Commerce may have abused its 
discretion in not permitting CEMEX to claim such an adjustment, 
where CEMEX submitted the relevant information one month before 
verification and less than two months after Commerce revealed its 
alleged new policy. On remand, Commerce should examine whether it 
changed policies at a crucial time juncture. If so, CEMEX’s interest 
income data should be accepted. 


III. Petitioners’ Contentions: 


A. Use of Such or Similar Merchandise for Price Comparisons: 


Commerce was required to calculate FMV pursuant to 19 U.S.C. 
§ 1677b(a)(1)(A) (1988) (current version at 19 U.S.C. § 1677b(a)(1) 
(West Supp. 1995)), which provided that: 


(1) In general 


The foreign market value of imported merchandise shall be the 
price * * * 

(A) at which such or similar merchandise!® is sold or, in the 
absence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual commercial quantities 
and in the ordinary course of trade for home consumption * * *. 


15 Generally, Commerce’s regulations permit the submission of new factual information after a deadline only if it is 
offered “to rebut, clarify, or correct factual information submitted by [another] interested party.” 19 C.FR. 
§ 353.31(a)(2). CEMEX does not allege that this provision applies to its submitted information. 

16 “Such or similar merchandise” is defined in 19 U.S.C. § 1677(16) (1988) as: 

(Mlerchandise in the first of the following categories * * * : 
(A) The merchandise which is the subject of an investigation and other merchandise which is identical in physi- 
cal characteristics with, and was produced in the same country by the same person as, that merchandise. 
(B) Merchandise— 
(i) produced in the same country and by the same person as the merchandise which is the subject of the 
investigation, 
(ii) like that merchandise in component material or materials and in the purposes for which used, and 
(iii) approximately equal in commercial value to that merchandise. 
(C) Merchandise— 
(i) produced in the same country and by the same person and of the same general class or kind as the mer- 
chandise which is the subject of the investigation, 
(ii) like that merchandise in the purposes for which used, and 
(iii) which the administering authority determines may reasonably be compared with that merchandise. 
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Id. In the absence of identical merchandise, Commerce must “‘choose 
the most similar merchandise’ for comparison.” Hussey Copper, Ltd. v. 
United States, 834 F Supp. 413, 417 (Ct. Int’] Trade 1993) (quoting Tim- 
ken Co. v. United States, 10 CIT 86, 96, 630 F Supp. 1327, 1337 (1986)). 
Commerce may use constructed value “if [it] determines that the [FMV] 
of imported merchandise cannot be determined under paragraph 
(1)(A),” that is, on the basis of home market sales of such or similar mer- 
chandise. See 19 U.S.C. § 1677b(a)(2). 

In the final determination, Commerce found sales of Type II and Type 
V cement to be outside the ordinary course of trade. According to Com- 
merce, the next most similar merchandise for determining FMV was 
Type I cement. Commerce, however, did not request, and CEMEX did 
not provide, “difference in merchandise” (“difmer”) information that 
“would permit an accurate comparison of home market sales of Type I 
cement to U.S. sales of Type II and V cement.” 58 Fed. Reg. at 47,255. 
Thus, Commerce based FMV on the constructed value of Types II and V 
cement. Id. 

There is a statutory preference for the use of similar merchandise in 
determining FMV. NTN Bearing Corp. v. United States, 14 CIT 623, 633, 
747 F. Supp. 726, 735 (1990). Constructed value should only be used 
where Commerce has made a determination that “the exporter’s home 
market prices are inadequate or unavailable for the purpose of calculat- 
ing FMV.” See H.R. Rep. No. 317, 96th Cong., 1st Sess. 76 (1979). Here, 
Commerce admits that Type I cement was similar merchandise upon 
which to base FMV, and, that the only basis for excluding Type I cement 
sales was that difmer information was neither requested by Commerce 
nor provided by CEMEX. Although Commerce found that an “accurate 
comparison” could not be made without the difmer information, no 
determination was made as to whether the difmer information would 
have corrected the deficiency. 

Under the statute, if similar, rather than identical, merchandise is 
used in determining FMV, Commerce is required to make allowance for 
differences in merchandise to the extent that Commerce is satisfied that 
the amount of any price differential is wholly or partly due to such differ- 
ences. See 19 U.S.C. § 1677b(a)(4)(C); 19 C.FR. § 353.57(a) (1993); 
Hussey Copper, 834 F. Supp. at 427. Commerce’s failure to request such 
information was unreasonable and inconsistent with the statute’s pur- 
pose of making an “apples to apples” comparison.!” See NTN Bearing 
Corp., 14 CIT at 639, 747 F. Supp. at 740 (“Section 1677b(a)(2) sanctions 
the use of constructed value only when the ITA determines that the for- 
eign market value of the imported merchandise cannot be determined 


17 Petitioners further contend that Commerce had no obligation to perform a difmer adjustment, unless CEMEX 
first claimed and established the appropriateness of such an adjustment. Although petitioners correctly state that the 
ultimate burden of establishing the appropriateness of a difmer adjustment rests with the party claiming the adjust- 
ment, Commerce, as indicated, is directed to make due allowance for satisfactory difmer data. If identical merchandise 
is problematic and similar merchandise exists, Commerce should request difmer data to determine the suitability of 
the similar merchandise for comparison to U.S. sales. 
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by sales of ‘such or similar’ merchandise in the home market.”).!8 
According to the view of Commerce expressed here, Commerce would 
never ask for difmer information or use prices of similar merchandise, 
because it would only ask for difmer information after it decided to 
reject the identical category of comparison merchandise, at which time 
it would be too late to seek difmer information. This approach effec- 
tively rewrites the statute. Thus, as the court has sustained Commerce’s 
finding that sales of Types II and V cement are outside the ordinary 
course of trade, Commerce shall analyze!® difmer information to deter- 
mine whether sales of Type I cement are suitable for comparison to U.S. 
sales of Types II and V cement. 


B. Fixed Factory Overhead: 


In calculating constructed value, Commerce requested quarterly cost 
data covering July 1, 1991 through June 30, 1992, the period most 
closely corresponding to the period of review, August 1, 1991 through 
July 31, 1992. Thus, CEMEX reported quarterly cost data for 1991 and 
three quarters of 1992. 58 Fed. Reg. at 47,255-56. Petitioners contend 
that Commerce understated constructed value by failing to annualize 
CEMEX’s fixed factory overhead costs for 1992. By excluding CEMEX’s 
fourth quarter cost data for 1992, or failing to adjust the data for the first 
two quarters in accordance with such new data, CEMEX’s COP data for 
the period of review was, according to petitioners, grossly understated. 
Petitioners also argue that Commerce’s methodology here is inconsis- 
tent with the approach taken in the first administrative review. See 
Gray Portland Cement and Clinker from Mexico, 58 Fed. Reg. at 25,807 
(“CEMEX contends that [Commerce] should calculate CEMEX’s cost of 
production on an annual basis rather than a monthly basis * * *. [Com- 
merce] agree[s] * * *. We have calculated and used annual 1990 and 
1991 cost of production figures in our final results.”). 

Defendant and CEMEX counter that the cost data was appropriately 
based on a contemporaneous time period to the actual period of review. 
See 19 U.S.C. § 1677b(a)(1) (directing calculation of FMV “at the time 
such merchandise is first sold within the United States”). They also con- 
tend that the calculation of COP was not inconsistent with the first 
administrative review, where two COP figures were used (one for the 
review months in 1990 and another for review months in 1991). This 
was apparently followed in the administrative review at issue. See Gray 
Portland Cement and Clinker from Mexico, 58 Fed. Reg. at 33,072 (pre- 
lim.). Finally, although defendant recognized that it had annualized cost 
data in previous determinations, such action generally has been limited 


18 This situation is distinguishable from that in Zenith Elecs. Corp. v. United States, Slip. Op. 94-196, at 16-20 (Dec. 
16, 1994), where use of constructive value is mandated by 19 U.S.C. § 1677b(b) (1988) if insufficient sales of agreed 
matched merchandise are found above COP See also Fujitsu Gen. Ltd., Slip Op. 95-44, at 18-20 (Mar. 14, 1995) (if rele- 
vant sales are below COP constructed value, rather than third country sales prices, is used). Although it is possible that 
Type II or V sales may not satisfy the COP test, no such conclusion was reached in the final determination, as such sales 
were found to have been outside the ordinary course of trade. 


19 Petitioners argue that there is sufficient evidence in the record to make difmer adjustments. Defendant and plain- 
tiff dispute this contention, thus to the extent that sufficient information does not exist, Commerce is directed to 
request this information. 
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to investigations in which the period of review was for less than 12 
months and annualizing costs was necessary to prevent distortion due 
to seasonal business cycles. See Nihon Cement Co. v. United States, Slip 
Op. 93-80, at 25-27 (May 25, 1993) (sustaining Commerce’s use of 
annualized fixed costs given seasonal fluctuations). 

Here, the review period covered 12 months, thus seasonal concerns 
were not present, but the court is concerned that the data used was inac- 
curate for other reasons. If data for the entire year of 1992 indicates that 
there was a serious understatement of costs for the first two quarters, 
this error is to be corrected.2° 


C. Calculation of the Dumping Margin: 


Petitioners contend that due to a computer error, Commerce inadver- 
tently based CEMEX’s dumping margin solely on the margin calculated 
for cement sales, without including the separate margin on ready-mixed 
concrete sales. Defendant and CEMEX agree that remand is appropri- 
ate to correct this error. 


CONCLUSION 


The court sustains Commerce’s determination as to the ordinary 
course of trade issue, but remands this matter for collection of difmer 
data and consideration of Type I cement sales prices for calculation of 
FMV. In addition, Commerce’s limestone depreciation adjustment to 
COP is sustained. The court also sustains Commerce’s excess capacity 


adjustment. The court conditionally remands the issues of profit cal- 
culation and 1992 fixed factory overhead and ministerial errors in the 
COS adjustment. As to the calculation of USP the court sustains Com- 
merce’s rejection of bad debt expense information as untimely, but 
remands for reconsideration rejection of CEMEX’s interest income data 
and the Pharris transfer pricing issue. The court also orders remand of 
the dumping margin calculation to rectify inadvertent errors by Com- 
merce. 

Remand results are due within 60 days hereof. Any objections are to 


be filed within 20 days thereafter and responses are due 10 days thereaf- 
ter. 


20 An understatement for the period at issue cannot be corrected by inclusion of overstated data in the next review, 
as defendant contends. 
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(Slip Op. 95-73) 
TATUNG Co., ET AL., PLAINTIFFS v. UNITED STATES, DEFENDANT 
Consolidated Court No. 90-12-00649 


(Dated April 25, 1995) 


JUDGMENT 


RESTANI, Judge: This case, having been remanded to the Department 
of Commerce pursuant to Slip Op. 94-195 (Dec. 14, 1994); and 

The Department of Commerce, having filed with the Court on March 
16, 1995 its redetermination on remand; and 

AOC International, Ltd., Proton Electronic Industrial Co., Ltd. and 
Tatung Company, having requested, with the consent of Zenith Elec- 
tronics Corporation and the International Union of Electronic, Electri- 
cal, Salaried, Machine and Furniture Workers, AFL-CIO, International 
Brotherhood of Electrical Workers of America, United Electronic Work- 
ers of America, Ind. (formerly, Independent Radionic Workers of Amer- 
ica) and Industrial Union Department, AFL-CIO, affirmance of the 
aforesaid redetermination on remand; 

Now, upon consideration of the above and all other papers and pro- 
ceedings herein, 

IT IS HEREBY ORDERED: that the remand determination of the Depart- 
ment of Commerce is sustained. 





(Slip Op. 95-74) 


ZENITH ELECTRONICS CoRrP, ET AL., PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 92-01-00007 


(Dated April 25, 1995) 


JUDGMENT 


RESTANI, Judge: This case, having been remanded to the Department 
of Commerce pursuant to Slip Op. 94-191 (Dec. 13, 1994); and 

The Department of Commerce, having filed with the Court on March 
16, 1995 its redetermination on remand; and 

AOC International, Ltd., Action Electronic Company, Ltd., Proton 
Electronic Industrial Co., Ltd. and Tatung Company, having requested, 
with the consent of Zenith Electronics Corporation and the Interna- 
tional Union of Electronic, Electrical, Salaried, Machine and Furniture 
Workers, AFL-CIO, International Brotherhood of Electrical Workers of 
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America, United Electronic Workers of America, Ind. (formerly, Inde- 
pendent Radionic Workers of America) and Industrial Union Depart- 
ment, AFL-CIO, affirmance of the aforesaid redetermination on 
remand; 

Now, upon consideration of the above and all other papers and pro- 
ceedings herein, 

IT IS HEREBY ORDERED: that the remand determination of the Depart- 
ment of Commerce is sustained. 





(Slip Op. 95-75) 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, ET AL., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 92-03-00137 


(Dated April 25, 1995) 


JUDGMENT 
RESTANI, Judge: This case, having been remanded to the Department 


of Commerce pursuant to Slip Op. 95-2 (Jan. 6, 1995); and 

The Department of Commerce, having filed with the Court on March 
14, 1994 its redetermination on remand; and 

Proton Electronic Industrial Co., Ltd., having requested, with the 
consent of the International Union of Electronic, Electrical, Salaried, 
Machine and Furniture Workers, AFL-CIO, International Brotherhood 
of Electrical Workers of America, United Electronic Workers of Amer- 
ica, Ind. (formerly, Independent Radionic Workers of America) and 
Industrial Union Department, AFL-CIO, affirmance of the aforesaid 
redetermination on remand; 

Now, upon consideration of the above and all other papers and pro- 
ceedings herein, 

IT IS HEREBY ORDERED: that the remand determination of the Depart- 
ment of Commerce is sustained. 
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(Slip Op. 95-76) 


AOC INTERNATIONAL, LTD., ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 92-06-00367 


(Dated April 25, 1995) 


JUDGMENT 


RESTANI, Judge: This case, having been remanded to the Department 
of Commerce pursuant to Slip Op. 94-189 (Dec. 12, 1994); and 

The Department of Commerce, having filed with the Court on March 
13, 1995 its redetermination on remand; and 

AOC International, Ltd., Action Electronic Company, Ltd., Proton 
Electronic Industrial Co., Ltd. (collectively, the “Taiwan CTV Compa- 
nies)”, having requested, with the consent of Zenith Electronics Corpo- 
ration, affirmance of the aforesaid redetermination on remand with 
respect to all the Taiwan CTV Companies except AOC International, 
Ltd.; and 

The Court, having determined that there is no just reason for delaying 
the entry of judgment with respect to the other Taiwan CTV Companies, 
to wit, Action Electronics, Co., Ltd. and Proton Electronic Industrial 
Co., Ltd.; 

Now, upon consideration of the above and all other papers and pro- 
ceedings herein, 

IT IS HEREBY ORDERED: that the remand determination of the Depart- 
ment of Commerce is sustained and judgment is entered with respect to 
Action Electronics Co., Ltd. and Proton Electronic Industrial Co., Ltd. 





(Slip Op. 95-77) 


ZENITH ELECTRONICS CORP, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-07-00404 


(Dated April 25, 1995) 


JUDGMENT 


RESTANI, Judge: This case, having been remanded to the Department 
of Commerce pursuant to Slip Op. 94-196 (Dec. 16, 1994); and 

The Department of Commerce, having filed with the Court on March 
17, 1995 its redetermination on remand; and 

Action Electronics Company, Ltd., Proton Electronic Industrial Co., 
Ltd. and Tatung Company, having requested, with the consent of Zenith 
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Electronics Corporation, affirmance of the aforesaid redetermination of 
remand; 

Now, upon consideration of the above and all other papers and pro- 
ceedings herein, 

IT IS HEREBY ORDERED: that the remand determination of the Depart- 
ment of Commerce is sustained. 





(Slip Op. 95-78) 


THYSSEN STAHL AG, THYSSEN STEEL DETROIT CO., AND THYSSEN INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-00586-AD 


[Motion of Thyssen Stzhl AG et al. for judgment on agency record denied; motion of AK 
Steel Corp. et al. for judgment on agency record granted; remanded to International Trade 
Administration.] 


(Decided April 27, 1995) 


Sharretts, Paley, Carter & Blauvelt, PC. (Gail T: Cumins, Ned H. Marshak and Beatrice 
A. Brickell) for Thyssen Stahl AG, Thyssen Steel Detroit Co. and Thyssen Inc. 

Skadden, Arps, Slate, Meagher & Flom (Robert E. Lighthizer and John J. Mangan) and 
Dewey Ballantine (Alan Wm. Wolff, Michael H. Stein, Bradford L. Ward and Guy C. Smith) 
for AK Steel Corp., Bethlehem Steel Corporation, Gulf States Steel Inc. of Alabama, 
Inland Steel Industries, Inc., LTV Steel Co., Inc., National Steel Corporation, Sharon 
Steel Corporation, U.S. Steel Group a Unit of USX Corporation, WCI Steel, Inc. and 
Lukens Steel Company. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, and Velta A. 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice; and Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce (Jeffrey C. Lowe), of counsel, for the defendant. 


OPINION AND ORDER 


AQUILINO, Judge: This action consolidates CIT No. 93-09-00586 com- 
menced by Thyssen Stahl AG, Thyssen Steel Detroit Co. and Thyssen 
Inc. and CIT Nos. 93-09-00609 and 93-09-00610 brought by AK Steel 
Corp., Bethlehem Steel Corporation, Gulf States Steel Inc. of Alabama, 
Inland Steel Industries, Inc., LTV Steel Co., Inc., National Steel Corpo- 
ration, Sharon Steel Corporation, U.S. Steel Group, a Unit of USX Cor- 
poration and WCI Steel, Inc.! These firms have all interposed motions 
for judgment on the record compiled by the International Trade Admin- 
istration, U.S. Department of Commerce (“ITA”) sub nom. Notice of 
Final Determinations of Sales at Less Than Fair Value: Certain Hot- 
Rolled Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel 
Flat Products, Certain Corrosion-resistant Carbon Steel Flat Products 


1 Lukens Steel Company is also a named party plaintiff in CIT No. 93-06-00610. 
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and Certain Cut-to-Length Carbon Steel Plate From Germany, 58 
Fed.Reg. 37,136 (July 9, 1993), amended, 58 Fed.Reg. 44,170 (Aug. 19, 
1993). 

Jurisdiction of this court is based on 28 U.S.C. § 1581(c), with the 
standard of judicial review of the issues raised whether the challenged 
agency determination is unsupported by substantial evidence on the 
record, or otherwise not in accordance with law. 19 US.C. 
§ 1516a(b)(1)(B). 


I 


The motion of Thyssen Stahl et al., which will be referred to hereinaf- 
ter as that of the “plaintiffs”, seeks judgment on the ground that the 
ITA’s reliance on best information otherwise available rather than on 
data submitted by Thyssen satisfies both prongs of that standard for 
judicial reversal. In addition, the plaintiffs assert that the methodology 
chosen to calculate that best information is unsupported by substantial 
evidence on the record. 


A 


Section 1677a(d)(2)(A) of Title 19, U.S.C. (1993) provided for a reduc- 
tion to United States price (“USP”) by 


the amount, if any, included in such price, attributable to any addi- 
tional costs, charges, and expenses, and United States import 
duties, incident to bringing the merchandise from the place of ship- 


ment in the country of exportation to the place of delivery in the 
United States. 


See also 19 C.FR. § 353.41(d)(2)(i) (1993). Requesting an adjustment 
under this section, Thyssen provided the ITA with “a computer tape and 
printout, in which an average ocean freight cost * * * per metric ton * * * 
was calculated based on the weight of steel shipped.” Brief of Plaintiffs, 
p. 8. The agency sought more supporting documentation, whereupon 
Thyssen also submitted “a sample ocean freight invoice from an ocean 
carrier, * * * along with worksheets which had been utilized to calculate 
the average ocean freight costs, previously submitted.” Id. at 8-9. See 
Plaintiffs’ Confidential Appendix (“ConfApp”), Exhibit 5. 

For purposes of its preliminary determination?, the ITA adjusted USP 
by deducting ocean-freight costs as reported by Thyssen. However, in its 
final determination the agency resorted to best information otherwise 
available upon the following rationale: 


* * * Thyssen provided only one, self-selected, freight invoice to 
support its calculations. We therefore determine that Thyssen 
failed verification on this point and that as a result, resort to BIA is 
warranted. As BIA, we have used the highest non-aberrational 
ocean freight charge we calculated from Thyssen’s * * * worksheet. 


2 See 58 Fed.Reg. 7,095 (Feb. 4, 1993). 
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58 Fed.Reg. at 37,150 (Comment 15). In its concurrence memorandum 
accompanying the final determination, the ITA explained further that 


Thyssen calculated a weighted average ocean freight charge for 
both cold-rolled and corrosion resistant * * * based on all shipments 
during the period of investigation for its two predominant product 
codes* * * . We verified that the calculations included data from all 
relevant shipments. Thyssen provided one freight invoice which 
supported their calculations. This invoice covered about 14 percent 
of the shipments which went into the calculations. 


Defendant’s ConfApp, Exhibit 8 at 32. 

The plaintiffs dispute both the factual allegations quoted above and 
the agency’s conclusion that they failed to provide adequate documenta- 
tion for their ocean-freight costs. First, they contend that the final 
determination “ignores the fact that the DOC had in its possession an 
additional freight invoice * * * submitted * * * on November 18, 1992”, 
which by the ITA’s own estimate represented a significant percentage of 
all subject merchandise shipped during the period of investigation. Brief 
of Plaintiffs, p. 16 n. 4. Second, the plaintiffs point to the agency verifica- 
tion report, which explains why additional ocean-freight invoices were 
not forthcoming: 


* * * Since it was after normal business hours on the last day of veri- 
fication in Germany when we addressed this topic and because the 
documents were kept in a different city, Thyssen was unable to pro- 
vide more freight invoices. 


Plaintiffs’ ConfApp, Exhibit 7 at 44. According to them, this explanation 
was accepted; the ITA did not express any dissatisfaction with the 
information and documentation provided and did not request that 
Thyssen forward additional invoices to Detroit when verification 
resumed. Brief of Plaintiffs, pp. 14-15. Furthermore, they assert that 
the correspondence between the parties did not indicate that the agency 
intended to examine the ocean-freight invoices during that process. Id. 
at 19-20. Rather, the verification outline requested that Thyssen pro- 
vide all source documents used in creating its worksheets. Id. at 20. The 
plaintiffs contend they fully complied with this request: 


** * Pursuant to Thyssen’s duty calculation system, which the 
DOC acknowledges was verified as to accuracy and completeness, 
the source documents for ocean freight utilized by Thyssen in pre- 
paring its Antidumping Questionnaire responses were the Thyssen 
Stahl-union commercial invoices to Thyssen Inc. During verifica- 
tion the DOC examined 10 Thyssen Stahlunion in-voices on a pre- 
selected basis and 8 such invoices on a surprise basis * * *. The 
ocean carrier invoices were merely secondary documents, provid- 
ing additional corroboration of Thyssen’s duty calculation system, 
which the DOC agreed was accurate and complete. 


Id. The plaintiffs take the position that, if the ITA 


deemed the missing * * * invoices * * * essential documents, the 
absence of which would result in BIA, the DOC should have either: 
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(1) requested these invoices in the Sales Verification Outline * * * 
or (2) requested that Thyssen provide these documents to the DOC 
casehandlers when they continued their verification of Thyssen’s 
ocean freight costs in Detroit [three weeks later]. 


Response Brief of Plaintiffs, pp. 3-4. 

According to the agency, it is “not required to itemize beforehand 
every possible type of document” needed during verification, and its 
outline clearly indicated its list of items was “not necessarily all inclu- 
sive and we reserve the right to request any additional information or 
materials necessary for a full verification.” Defendant’s Memorandum, 
p. 19 and ConfApp, Exhibit 2 at 2. Similarly, the ITA is not required to 
request that missing information be provided at a future date. Defen- 
dant’s Memorandum, p. 22. Rather, the defendant asserts that, if 


Commerce’s requests for information are reasonable, a party must 
comply with them in full in order to avoid failing verification* * * . 

In this case, it was reasonable and consistent with Commerce’s 
general practice * * * to require Thyssen to provide actual ocean 
carrier invoices to support its claimed average ocean freight adjust- 
ment. 


Id. at 19-20. 


The court is constrained to concur. Section 1677e of Title 19, U.S.C. 
(1993) required resort to the best information otherwise available 
whenever the ITA found itself “unable to verify the accuracy of the 
information submitted”. See also 19 C.ER § 353.37 (1993). On its face, 
one ocean-freight invoice covering but 14 percent of the Thyssen ship- 
ments is minimal support for the accuracy of the claimed average. And 
the remaining invoices would have been the primary, not “secondary”, 
means of verification by the ITA. 

While it appears, as the plaintiffs assert, that the agency did not con- 
sider the first invoice submitted in response to a deficiency request in its 
final determination®, the court is unable to connect that invoice to the 
accompanying computer printout summarizing the ocean-freight costs 
for the period of investigation. Cf. Plaintiffs’ ConfApp, Exhibit 5. In 
addition, it also appears from the invoice that the merchandise covered 
was hot-rolled [“HR. COILS”), which is not under review in this action. 
See id. The plaintiffs did not dispute this at oral argument, acknowledg- 
ing that that invoice was “presented to confirm that ocean freight 
charges are billed in US dollars.” Transcript of oral argument (“Tr.”) 
at 7. 

In sum, in the light of the record, the ITA’s resort to best information 
otherwise available was in accordance with law. 


B 


It resorted to “the highest non-aberrational ocean-freight charge” 
calculated for both cold-rolled and corrosion-resistant products. Defen- 


3The ITA argues that both the record and the final determination demonstrate that that invoice was indeed consid- 
ered and reviewed. See Defendant’s Memorandum, p. 23. 
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dant’s ConfApp, Exhibit 8 at 32. The agency chose to rely on a single 
amount because “Thyssen used a single figure for both products in its 
questionnaire response”. Id., Exhibit 9 at 3. 

In that response, Thyssen explained that one figure had been com- 
puted for cold-rolled and corrosion-resistant carbon steel products since 
freight is charged by weight and not type of product. Jd., Exhibit 3 at 34. 
However, the plaintiffs now take the position that a single amount for 
both products is inappropriate: 


* * * [T]he DOC * * * assign[ed] a single BIA rate for ocean freight 
* * * notwithstanding the fact that each of these products consti- 
tute[s] a separate and distinct “class or kind” of merchandise * * * 
[and] the fact that the DOC was capable of assigning separate BIA 
rates to each class * * *. 

The DOC’s decision to punish Thyssen and to utilize a higher rate 
than that which has been proposed by petitioners[] represents a 
clear abuse of administrative discretion * * *. [T]he DOC should 
not have based BIA on a worst case analysis [ |] merely because 
other, more appropriate bases, including a methodology proposed 
by petitioners, were more advantageous to Thyssen. 


Brief of Plaintiffs, pp. 22, 23 (footnote omitted). They argue that, as a 
“substantially complying respondent”, the ITA “should have calculated 
ocean-freight costs on the basis of ocean-freight costs verified by the 
DOC in its examination of Thyssen Stahl-union invoices”. Jd. at 23-24. 

The court’s role is not to determine whether the information chosen 
was the “best” actually available. Rather, the court must affirm the 
agency’s choice if supported by substantial evidence on the record and 
otherwise in accordance with law. Manifattura Emmepi S.p.A. v. United 
States, 16 CIT 619, 623, 799 FSupp. 110, 115 (1992). While the record 
must demonstrate a “rational relationship between data chosen and the 
matter to which they are to apply”, the Court of Appeals for the Federal 
Circuit has recognized that section 1677e permitted the ITA to make an 
adverse inference, and that such an inference is presumed not to be 
“punitive”. Id.; Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 
1190-91 (Fed.Cir. 1990). 

Here, the plaintiffs have not persuaded the court that the agency 
abused its discretion or that the rate chosen was “aberrant”. Cf. Nat’l 
Steel Corp. v. United States, 18 CIT __,__—«y 870 F Supp. 1130, 1136 
(1994). Their contention that the ITA should have calculated ocean- 
freight costs by using the data “verified” during examination of Thyssen 
Stahlunion documents lacks merit. It ignores both the purpose of “best 
information” and the ITA’s conclusion that the one invoice was not suf- 
ficient to verify the Thyssen calculations. Moreover, a rational relation- 
ship exists between the Thyssen data chosen by the. agency and 


ocean-freight costs. The court therefore must affirm the ITA’s deter- 
mination. 
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Il 


The motion for judgment on the agency record presented by the 
domestic steel producers, which were the petitioners below, takes the 
position that the ITA erred in (a) adjusting upward USP to account for 
gains on currency hedging and (b) increasing USP by the amount of tax 
actually incurred on sales of the comparison home-market merchandise 
to account for the German value-added tax (“VAT”) forgiven by reason 
of export. 


A 


In its response to the agency’s questionnaire, Thyssen had requested 
a circumstances-of-sale adjustment “to reflect the difference between 
the rate of exchange actually received and the official rate of exchange 
on date of sale” due to foreign-currency-exchange contracts previously 
entered into with a private bank. Domestic Steel Producers’ ConfApp, 
Exhibit 2 at 28-29. Thyssen sought to explain that 


TSU"! entered into several foreign exchange contracts to cover 
sales to the United States during the POI. Individual United States 
orders were applied to specific forward exchange contracts and, at 
the time of payment, TSU converted dollars into D[eutsche Marks] 
at the contract rate of exchange. 

* * * * * * * 


Since the exchange contracts entered into by TSU are tied 
directly to sales which took place during the POI and since TSU has 
documented the hedging profits received on such sales, a circum- 
stance[s] of sale adjustment is required * * *. 


Id. at 27-28. In its final determination, the ITA agreed that an adjust- 
ment (to USP) was appropriate: 


*** The adjustment directly affects the net revenue earned by 
Thyssen on its U.S. sales. Therefore, we regard this adjustment as a 
selling expense which in exporter’s sales price situations [ ] we 
deduct from the gross U.S. price pursuant to 19 C.F-R. 353.41(e). In 
this case, a gain was realized. Therefore the adjustment constitutes 
a “negative expense” which we have added to United States price. 


58 Fed.Reg. at 37,149 (Comment 7). The agency also concluded that 
information provided by Thyssen demonstrated the requisite relation- 
ship between its currency exchanges and sales in the United States. See 
id. at 37,148. 

The crux of the motion of AK Steel Corp. et al. is that neither the stat- 
ute nor the regulations granted the ITA authority to adjust USP upward 
for a gain from foreign-currency hedging and, even if the court were to 


4 AK Steel Corp. et al. describe the Thyssen corporate structure as follows: 


Thyssen Stahl AG * * *, a member of Thyssen AG’s “Steel Business Group,” is a manufacturer in Germany of 
various flat-rolled steel products, including cold-rolled steel and corrosion-resistant steel. Thyssen Inc. (“TINC”) 
* * * and Thyssen Steel Detroit Co. (“TSD”) are related companies that import the subject merchandise produced 
by Thyssen [Stahl AG] through another related company, Ten Stahlunion GmbH (“TSU”). TINC sells in the 


United States through its three operating divisions, Thyssen Steel Group East * * *, Thyssen Steel Group West 
** * and Intemat. TSD also sells through an operating division, Thyssen Steel Group Detroit * * *. 
Domestic Steel Producers’ Motion, pp. 4-5. See also Domestic Steel Producers’ ConfApp, Exhibit 1, pp. 2-5. 
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hold otherwise, the record does not, in fact, establish a direct relation- 
ship between such gain and the merchandise sold during the period of 
the agency investigation. It is also contended that foreign-currency 
hedging in regard to sales in the United States is irrelevant toa dumping 
investigation. 


The defendant responds that during the investigation the petitioners 


never questioned Commerce’s legal authority to make an adjust- 
ment for hedging to U.S. price. AK Steel only questioned Com- 
merce’s factual finding that the currency hedging gains were 
directly related to the U.S. sales in issue * * *. Consequently, AK 
Steel failed to exhaust its administrative remedies on this issue. 


Defendant’s Memorandum, pp. 33-34. Alternatively, the defendant con- 
tends that it properly made the adjustment pursuant to 19 U.S.C 
§ 1677a(e)(2) (1993), which provided for a reduction in the sales price by 
the amount of expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substantially-identi- 
cal merchandise. According to the defendant, “[clurrency hedging 
expenses clearly fall within this broad category”, and “section 1677a(e) 
gives no indication that Congress intended to preclude Commerce from 
* * * adjusting USP upward when currency hedging results in a gain, or 
a ‘negative expense,’ in order to properly account for the effect of hedg- 
ing on the sales in question.” Id. at 42. 


(1) 


As a general rule, a party must exhaust administrative remedies 
before raising an issue in an action such as this. E.g., Rhone Poulenc, 
S.A. uv. United States, 7 CIT 133, 134, 583 FSupp. 607, 609 (1984). That 
is, “courts should not topple over administrative decisions unless the 
administrative body not only has erred but erred against objection made 
at the time appropriate under its practice.” United States v. Tucker 
Truck Lines, 344 U.S. 33, 37 (1952). 

Here, the record reflects objection by AK Steel Corp. e¢ al. regarding 
the ITA’s legal authority. See, e.g., 58 Fed.Reg. at 37,148 (Comment 7): 


We disagree with respect to petitioners’ argument that our regu- 
lations require that any adjustment for currency hedging must be 
made as a circumstance[s] of sale adjustment to foreign market 
value rather than to United States price. 


Moreover, even if this were not true, the court is possessed of statutory 
discretion with respect to claims of failure to exhaust administrative 
remedies. See 28 U.S.C. § 2637(d). See generally Alhambra Foundry Co. 
v. United States, 12 CIT 343, 347, 685 FSupp. 1252, 1256 (1988), and 
cases cited therein. And exercise of that discretion does not favor defen- 
dant’s position. 
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(2) 


On its face, the statute governing the merits does not support the 
defendant. Section 1677a(d) of Title 19, U.S.C. provided at the time of 
the investigation: 


The purchase price and the exporter’s sales price shall be adjusted 
by being— 


(1) increased by— 

(A) when not included in such price, the cost of all containers 
and coverings and all other costs, charges, and expenses inci- 
dent to placing the merchandise in condition, packed ready for 
shipment to the United States, 

(B) the amount of any import duties imposed by the country 
of exportation which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise 
to the United States; 

(C) the amount of any taxes imposed in the country of 
exportation directly upon the exported merchandise or compo- 
nents thereof, which have been rebated, or which have not 
been collected, by reason of the exportation of the merchandise 
to the United States * * * 

(D) the amount of any countervailing duty imposed on the 
merchandise * * * to offset an export subsidy, and 


(2) reduced by— 


(A) * * * the amount, if any, included in such price, attribut- 
able to any additional costs, charges, and expenses, and United 
States import duties, incident to bringing the merchandise 
from the place of shipment in the country of exportation to the 
place of delivery in the United States; and 

(B) the amount, if included in such price, of any export tax, 
duty, or other charge imposed by the country of exportation on 
the exportation of the merchandise to the United States * * *. 


Section 1677a(e) provided that the exporter’s sales price be reduced 


by the amount, if any, of— 


(1) commissions for selling in the United States the particu- 
lar merchandise under consideration, 

(2) expenses generally incurred by or for the account of the 
exporter in the United States in selling identical or substan- 
tially identical merchandise, and 

(3) any increased value, including additional material and 
labor, resulting from a process of manufacture or assembly per- 
formed on the imported merchandise after the importation of 
the merchandise and before its sale to a person who is not the 
exporter of the merchandise. 


The regulations concomitant with the statute, which were published at 
19 C.ER. § 353.41(d) and (e) (1993), entailed similar provisions for 
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increasing or reducing exporter’s sales price. They did not contemplate 
currency hedging.® 

Absent a clearly-expressed legislative intent to the contrary, the stat- 
utory language must be regarded as conclusive®; “courts must presume 
that a legislature says in a statute what it means and means in a statute 
what it says there.” Ad Hoc Comm. of AZ-NM-TX-FL Producers of Gray 
Portland Cement v. United States, 13 F.3d 398, 401 (Fed.Cir.), cert. 
denied sub nom. Cemex, S.A. v. United States, 115 S.Ct. 67 (1994), quot- 
ing Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992). 
While the government argues here that the dollar is a “commodity”’, 
and the present treatment is indeed “much like any other commodity”®, 
this court cannot and therefore does not presume that Congress 
intended such a fate for its currency. Cf. U.S. Const., art. I, § 8, cl. 4. 


(3) 

The ITA’s final determination at bar indicates that currency hedging 
has rarely been an issue in its antidumping proceedings. In Final Deter- 
mination of Sales at Less Than Fair Value: Brass Sheet and Strip From 
Italy, 52 Fed.Reg. 816 (Jan. 9, 1987), amended, 52 Fed.Reg. 11,299 (April 
8, 1987), the agency denied a circumstances-of-sale adjustment for cur- 
rency hedging. That denial was affirmed on appeal sub nom. LMI— 
LaMetalli Industriale, S.p.A. v. United States, 13 CIT 305, 314-16, 712 
F.Supp. 959, 966-68 (1989), aff'd, 912 F2d 455, 458 (Fed.Cir. 1990). This 
court reiterated in United Engineering & Forging v. United States, 
15 CIT 561, 570, 779 FSupp. 1375, 1384 (1991), aff'd, 996 F.2d 1236 
(Fed.Cir. 1992), that the ITA “retains discretion in the application of 
exchange rates in order to properly determine whether sales have, or 
have not, been at less than fair value”, citing Pistachio Group of the 
Ass’n of Food Indus., Inc. v. United States, 11 CIT 668, 671 FSupp. 31 
(1987); The Budd Company, Wheel & Brake Div. v. United States, 14 CIT 
595, 746 FSupp. 1093 (1990); Luciano Pisoni Fabbrica Accessori Instru- 
menti Musicali v. United States, 10 CIT 424, 640 FSupp. 255, remand 
results aff'd, 10 CIT 608, 645 FSupp. 956 (1986). Notwithstanding its 
discretion, the government took the position in United Engineering 
that, in “doing business internationally, any firm assumes the risks that 
come with the possibility of changes in exchange rates” and that it 


must follow its regulations, which clearly specify the rate to be 
applied. The rate so applied must be a “neutral” one, not one tied to 


5 The same can be said of 19 C.FR. § 353.60 (1993), which set forth the ITA rules for conversion of foreign currency 
into the equivalent U.S. dollar amount. 

The court notes in passing that, while the Uruguay Round Agreements Act, Pub.L.No. 103-465, 108 Stat. 4809 (Dec. 
8, 1994), has effectuated significant modification of the Trade Agreements Act of 1979, provision for foreign-currency- 
hedging gains or losses is not among the amendments. Section 225 of the new act, 19 U.S.C. § 1677b-1 (1995), for exam- 
ple, codifies the procedure for currency conversion but does not accommodate gains or losses from hedging agreements. 
Cf. H.R.Rep. 826, 103rd Cong., 2d Sess. 95-96 (1994). 

6 Consumer Product Safety Comm’n v. GTE Sylvania, Inc.,4 47 US. 102, 108 (1980). See also Chevron U.S.A. v. Natu- 
ral Resources Defense Council, 467 U.S. 837, 842-43 (1984). 

7 Defendant’s Memorandum, p. 36. 

81d. 
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a particular firm’s alleged practices or policies at a given time and 
place. 


15 CIT at 570, 779 FSupp. at 1384. Indeed, in a case almost as old as 
American antidumping law itself, namely, Die Deutsche Bank Filiale 
Nurnberg v. Humphrey, 272 U.S. 517, 519 (1926), Mr. Justice Holmes 
opined: 


* * * An obligation in terms of the currency of a country takes the 
risk of currency fluctuations and whether creditor or debtor profits 
by the change the law takes no account of it * * *. Obviously, in facta 
dollar or a mark may have different values at different times but to 
the law that establishes it it is always the same. 


Hedging was not directly at issue in either Die Deutsche or United 
Engineering, although this court’s opinion in the latter case took note of 
the fact that that phenomenon had surfaced as an issue in ITA adminis- 
trative reviews involving antifriction bearings from Germany and the 
United Kingdom. And the agency’s final determination at bar points out 
that, in those proceedings, it had “made the currency hedging adjust- 
ment to United States price.” 58 Fed.Reg. at 37,148 (Comment 7), citing 
Preliminary Results of Administrative Review: Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof from the 
United Kingdom, 56 Fed.Reg. 11,197 (March 15, 1991). However, subse- 
quent to issuance of that determination, The Torrington Co. v. United 
States,17CIT__, 832 FSupp. 379 (1993), was handed down, in which 
action the ITA had made a circumstances-of-sale adjustment to foreign- 
market value for the currency hedging shown to have a direct relation- 
ship with the sales at issue. The court, however, concluded that such an 
approach was inconsistent with the purpose of antidumping-duty 
reviews and not in accordance with law. It explicitly rejected the argu- 
ment that the purpose “is to determine the difference between the level 
of profit realized by a firm on its sales in the U.S. and its sales in its home 
market or a third country”, which entails a comparison between “a pro- 
ducer’s return on its US. sales to its return on its home market or third 
country sales”.17CIT at __, 832 FSupp. at 391. 


* * * The purpose [of antidumping-duty reviews] is to calculate the 
US. price received by a foreign producer on its sales in the U.S. mar- 
ket adjusted to an ex-factory price and compare it to the price 
received by the producer on its home market or third country sales 
adjusted to an ex-factory price. 19 U.S.C. § 1675(a)-(2) (1988). This 
comparison is made in U.S. dollars. 19 C.FR. § 353.60(a) * * *. The 
key issue * * * is to compare the price paid in the U.S. to the price 
paid in the home market or third country market, not the return 
realized by the [exporter] on sales made in the two markets. 


17CITat___, 832 FSupp. at 392 (emphasis added). The court thus held 
that currency hedging is not directly related to either USP or foreign- 
market value. It concluded that, at most, gains or losses from currency 
hedging are “part of the indirect expenses of a company doing business 
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in the U.S. market and should be treated as such pursuant to 19 C.FR. 
§ 353.56(b)(2).”9 

While the ITA complied with the court’s instructions on remand”, 
the defendant now contends that Torrington does not hold that “cur- 
rency hedging expenses may never be found to be directly related to par- 
ticular sales” but was instead a narrow holding that such an adjustment 
was not supported on the record because the exporter had failed to dem- 
onstrate a direct relationship between the claimed currency-hedging 
expenses and the sales at issue. Defendant’s Memorandum, p. 45 n. 22. 
See also Response Brief of Plaintiffs, pp. 14-15. The same is indicated 
herein however. To quote from the agency’s final determination: 


* * * Based on its anticipated sales, Thyssen negotiates foreign cur- 
rency exchange contracts with a private banker. The contracts 
specify that over a specific period of time, the banker agrees to pur- 
chase a particular amount of dollars at a fixed exchange rate. The 
contracts are non-specific with respect to market or merchandise, 
other than that they pertain to Thyssen’s export business. 


58 Fed.Reg. at 37,148 (Comment 7). This hardly bespeaks a direct rela- 
tionship to the U.S. sales under consideration. 

Alternatively, the defendant, citing Koyo Seiko Co. v. United States, 
36 F.3d 1565 (Fed.Cir. 1994), argues that, even if Torrington does stand 
for the proposition that currency-hedging gains or losses must be 
treated as indirect selling expenses, it does not necessarily follow that 
such an adjustment must be made to foreign-market value and not USP 
See Tr. at 37-38. In that case, however, the court of appeals simply held 
that neither the plain language of 19 U.S.C. § 1677a(e)(2) (1988) nor its 
legislative history precluded the ITA from adjusting an exporter’s sales 
price by deducting all selling expenses, both direct and indirect, 
incurred in the U.S. market. The opinion does not address currency- 
hedging gains or losses or adjustments to foreign-market value pur- 
suant to 19 C.FR. § 353.56(b)(2) for indirect selling expenses. 

In sum, this court is not persuaded that the law presently permits any 
adjustment in the computation of dumping margins for either gains or 
losses which result from the hedging of currencies. Cf. Silver Reed 
America, Inc. v. United States, 12 CIT 39, 45, 679 FSupp. 12, 17 (1988) 
(“Defendant concedes that * * * it has not been the practice of ITA to 
make an adjustment for currency exchange rate gains or losses”). 


B 


The motion for judgment on the agency record of A.K. Steel Corp. et 
al. contends that the methodology used by the ITA to adjust USP pur- 
suant to 19 U.S.C. § 1677a(d)(1)(C) (1993) to account for the German 
VAT forgiven by reason of export is contrary to both the plain meaning 


917 CIT at , 832 FSupp. at 393. The regulation cited provided that, in 
comparisons with exporter’s sales price, the Secretary will make a reasonable deduction from foreign market value 
for all expenses, other than those described in paragraph (a)(1) or (a)(2), incurred in selling such or similar mer- 
chandise up to the amount of the expenses, other than those described in paragraph (a)(1) or (a)(2), incurred in 
selling the merchandise. 


10 See The Torrington Co. v. United States, 18 CIT ; , 853 FSupp. 446, 449-50 (1994). 
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of the statute and recent case law. That section of Title 19 stated that the 
purchase price and the exporter’s sales price shall be adjusted by being 
increased by 


the amount of any taxes imposed in the country of exportation 
directly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by rea- 
son of the exportation of the merchandise to the United States, but 
only to the extent that such taxes are added to or included in the 
price of such or similar merchandise when sold in the country of 
exportation. 


See also 19 C.ER. § 353.41 (1993). AK Steel Corp. et al. point out that, 
instead 


of making the adjustment in the manner required by statute (i.e., by 
adding to United States price the amount of the tax that would have 
been incurred if tax had been collected on exports to the U:S.), the 
Department increased United States price by the amount of tax 
— incurred on sales of the comparison home market mer- 
chandise. 


Domestic Steel Producers’ Motion, pp. 44-45. 

The defendant admits that the domestic steel producers’ preferred 
methodology was indeed the one used by the agency in the preliminary 
investigations.!! The ITA explained in the final determination, how- 
ever, its rationale for altering the methodology as follows: 


* * * On March 19, 1993, the United States Court of Appeals for the 
Federal Circuit, in affirming the decision of the Court of Interna- 
tional Trade in Zenith Electronics Corporation v. United States, 
* * * ruled that section 772(d)(1)(C) of the Tariff Act provides for an 
addition to U.S. price to account for taxes which the exporting coun- 
try would have assessed on the merchandise had it been sold in the 
home market * * *. Accordingly * * *, the Department has changed 
its methodology for foreign taxes from that used in the preliminary 
determinations * * *. [W]e have not calculated a hypothetical tax on 
the U.S. product, but have added to the U.S. price the absolute 
amount of tax on the comparison merchandise sold in the country of 
exportation.!? 


In the Zenith case referred to, which is reported at 988 F2d 1573 
(Fed.Cir. 1993), the court addressed, among other things, whether the 
agency had improperly made circumstances-of-sale adjustment to for- 
eign-market value. In concluding that the ITA was in error and that sec- 
tion 1677a(d)(1)(C) directed the agency to adjust only USP the court 
noted that this 


statute by its express terms allows adjustment of USP in the 
amount of taxes on the merchandise sold in the country of exporta- 


11 See Notice of Preliminary Determination of Sales at Less Than Fair Value: Certain Cold-Rolled Carbon Steel Flat 
Products From Argentina, 58 Fed.Reg. 7,066, 7,069 (Feb. 4, 1993). 

12 Notice of Final Determination of Sales at Less Than Fair Value: Certain Cold-Rolled Carbon Steel Flat Products 
From Argentina, Appendix II, Issues Common to all Antidumping I gations of Flat-Rolled Steel Products. 58 
Fed.Reg. 37,077, 37,078 (July 9, 1993). 








U.S. COURT OF INTERNATIONAL TRADE 149 


tion* * * [and that] Commerce may eliminate the multiplier effect 
by adjusting USP by the amount, instead of the rate, of the ad valo- 
rem tax. 


988 F.2d at 1582 n. 4 (emphasis in original). 

It is this footnote upon which the ITA relied in the final determination 
at bar. However, the defendant now concedes that two recent decisions 
of this Court of International Trade have not taken that approach, 
namely, Federal-Mogul Corp. v. United States,17CIT__, 834 FSupp. 
1391 (1993), appeal Nos. 94-1097, 94-1104 argued Aug. 5, 1994 
(Fed.Cir.), and Avesta Sheffield, Inc. v. United States, 17CIT__, 838 
F.Supp. 608 (1993). Hence, the 


Department has changed its methodology * * *. From now on, the 
Department will add to USP the result of multiplying the foreign 
market tax rate by the price of the United States merchandise at the 
same point in the chain of commerce that the foreign market tax 
was applied to foreign market sales. 


Defendant’s Memorandum, p. 55, citing Final Determination of Sales at 
Less Than Fair Value: Ferrosilicon From Brazil, 59 Fed. Reg. 732, 733 
(Jan. 6, 1994). See also The Torrington Company v. United States, 18 
CIT at __, 853 F.Supp. at 448-49, affirming ITA determination on 
remand to apply the “new” methodology to conform with the Federal- 
Mogul decision. In sum, the agency is in agreement with AK Steel Corp. 


et al. and now seeks a remand for “recalculation of the adjustment to 
USP for taxes forgiven upon exportation of the plate to the United 
States.” Defendant’s Memorandum, p. 56. 

In contrast, the plaintiffs contend that the methodology applied in the 
final determination was not inconsistent with the purpose of section 
1677a(d)(1)(C): 


Th[e] statutory language does not direct the DOC to compute the 
amount of uncollected taxes in any specified manner; rather, the 
statute does not address this issue, thereby allowing the DOC to 
devise its own methodology for calculating the amount of taxes to 
be added to USP. 


Response Brief of Plaintiffs, p. 38. Furthermore, they assert that the 
approach adopted by the ITA 


was expressly approved (in dicta) by the Federal Circuit in Zenith, 
andsinceinDaewoo[ ]the Federal Circuit emphasized the consid- 
erable deference to be accorded the DOC in interpreting Section 
1677a(d)(1)—(C), it is clear that contrary to the Domestic Steel Pro- 
ducers’ contentions, judicial precedent supports the DOC deter- 
mination under review herein. 


Id. at 42. 
In Federal-Mogul Corp. v. United States, supra, the court concluded, 
however, that footnote 4 “is clearly at odds with the body of Zenith and 
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the language of the statute and is dicta”!’, referring to the Federal Cir- 
cuit’s pronouncement that “title 19 explicitly requires Commerce to 
increase USP by the amount of tax that the exporting country would 
have assessed on the merchandise if it had been sold in the home mar- 
ket.” 

17CITat__—, 834 FSupp. at 1396, quoting 988 F.2d at 1580 (emphasis 
added). Relying on the emphasized language, the court held it “clear 
from this statement, as well as the language of the statute itself, that the 
sale price to which the VAT rate is to be applied is the USP”. Id. The 
court relied on the analysis in Daewoo Electronics Co. v. Int’l Union of 
Electronic, Electrical, Technical, Salaried and Machine Workers, AFL- 
CIO, 6 F.3d 1511 (Fed.Cir. 1993), cert. denied, 114 S.Ct. 2672 (1994), in 
which the plaintiffs had challenged the ITA’s methodology for calculat- 
ing the imputed commodity tax base for tax-adjustment purposes. The 
court of appeals explained that, while section 1677a(d)(1)(C) 


mandates a calculation of imputed tax amounts to be added to the 
USB [it] does not specify to which USP the Korean taxes are to be 
applied as the product moves to the consumer. This determination 
is important because the Korean taxes are not a specific amount, 
but instead ad valorem in nature * * *. The Korean taxes must be 
applied to sales of goods at some discrete moment in the stream of 
commerce with or in the United States, a different market from 
that in which the cases should be levied, but are not, because of 
exportation. 


6 F.3d at 1519 (footnote omitted). The opinion in Federal-Mogul noted 
that Daewoo concluded that the ITA’s methodology of “determining 
where in the stream of commerce the Korean authorities applied the ad 
valorem tax rate in the home market and applying the same tax rate to 
USP calculated at the same point in the chain of commerce and adding 
this amount to USP” was based on substantial evidence, thereby implic- 
itly recognizing that the ad valorem rate, not the amount of tax actually 
assessed in the home market, must beappliedtothe USP17CITat___, 
834 FSupp. at 1397. The court therefore ordered the ITA to apply the 
Japanese VAT rate to USP and add the resulting amount to that price. 
In Avesta Sheffield, Inc. v. United States, 17 CIT at __, 888 FSupp. 
at 615, the court agreed that “footnote 4 of Zenith does indeed appear to 
be dicta”. While the court disagreed that the key sentence in the body of 
the Zenith opinion conflicted with the agency’s methodology, it con- 
cluded that Federal-Mogul’s construction was consistent with the statu- 
tory language: 
* * * (The underlined language does not address whether ITA is 
permitted to use the actual amount of taxes paid, perhaps because 
that issue was not before the Court of Appeals. Under the ITA’s new 
approach, U.S. price would be increased “by the amount of tax that 
the exporting country would have assessed on the merchandise if it 
had been sold in the home market,” at home market prices. The 


13 17 CIT at , 834 FSupp. at 1396. 
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approach approved in Federal-Mogul would require a U.S. price 
adjustment by percentage of U.S. price, which treats the merchan- 
dise as “if it had been sold in the home market,” at its actual price. 
Thus, neither approach conflicts directly with the key sentence in 
the body of Zenith. Federal-Mogul’s construction is, however, in 
agreement with the wording of 19 U.S.C. § 1677a(d)(1)(C). The 
court has difficulty finding such agreement in ITA’s construction. 


17 CIT at , 838 FSupp. at 614 (emphasis in original, footnote 
omitted). The court expressed its concern that the 


ITA may not be considering this matter carefully enough in light of 
Federal-Mogul and has chosen a tortured reading of the statute, 
which puts the court in the awkward position of rejecting a clear 
statement of the Court of Appeals or a well-reasoned opinion of this 
court that applies plain statutory language * * *. ITA is directed to 
reconsider this issue and * * * advise the court * * * whether it is 


acquiescing or whether it is appealing the Federal-Mogul line of 
cases. 


17 CIT at , 838 FESupp. at 615. On remand, the ITA adhered to Fed- 
eral-Mogul", as it has in subsequent cases. See, e.g., The Torrington 
Company v. United States, 18 CIT , 866 FSupp. 1434 (1994); United 
Electrical Workers of America v. United States, 18 CIT , Slip Op. 94-199 
(Dec. 28, 1994); The Timken Company v. United States, 19CIT__, Slip 
Op. 95-20 (Feb. 10, 1995); Independent Radionic Workers of America v. 
United States, 19 CIT __, Slip Op. 95-45 (March 15, 1995); Zenith 
Electronics Corp. v. United States, 19 CIT ___, Slip Op. 95-46 (March 
15, 1995); Samsung Electronics Co. v. United States, 19CIT _, Slip 
Op. 95-48 (March 16, 1995). 

As indicated above, Federal-Mogul is on appeal, and plaintiffs’ coun- 
sel, understandably, have suggested that the court consider holding 
relief on the motion of AK Steel Corp. et al. in abeyance pending the out- 
come of that appeal. However, the analysis articulated in Federal-Mogul 
and followed in the cases cited is persuasive. 


Ill 


In accordance with the foregoing discussion, plaintiffs’ motion for 
judgment on the ITA record compiled sub nom. Notice of Final Deter- 
minations of Sales at Less Than Fair Value: Certain Hot-Rolled Carbon 
Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, 
Certain Corrosion-resistant Carbon Steel Flat Products and Certain 
Cut-to-Length Carbon Steel Plate From Germany, 58 Fed.Reg. 37,136 
(July 9, 1993), amended, 58 Fed.Reg. 44,170 (Aug. 19, 1993), must be 
denied. 

Also in accordance with the foregoing discussion, the motion of AK 
Steel Corp. et al. for judgment on that same record must be granted to 


14 See Redetermination on Remand, Final Determination of Sales at Less Than Fair Value, Certain Welded Stainless 
Steel Pipe From the Republic of Korea (A-580-810), Dep’t of Commerce (May 2, 1994). 
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the extent that this matter is remanded to the ITA to recalculate the 
margin of dumping by (a) disallowing an adjustment for plaintiffs’ cur- 
rency-hedging gains and (b) multiplying the German VAT rate by the 
USP and increasing that price by the resultant amount. 

The agency may have 60 days from the date hereof for such recalcula- 
tion and reporting the results thereof. 
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